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RECENT ENGLISH TRIALS. 
Sumner Assizes, Home Circuit, Lewes, August 1, 1840. 
Heavisipe v. Larpner.—Crim. Con. 


Tus case, which has occupied the public attention for some time 
past, in consequence of the station of the parties, and all the circum- 
stances connected with it, was fixed to come on first this morning. 
The excitement produced was very great. Every room in every ho- 
tel in the town, was inconveniently crowded with occupants, and beds 
were not to be had for any money. At an early hour, the doors of the 
court were besieged by parties, anxious to procure places, and long 
before the cause was called on, every seat was occupied. Among 
those present, were the Dowager Countess of Carhampton, Lady Mur- 
ray, Colonel Spicer, the Hon. Mrs Greville, Mrs Wigney, Mr Divett, 
M. P., Mr Darby, M. P., and a number of distinguished ladies and 
gentlemen. 

At nine o’clock, Mr Baron Gurney took his seat upon the bench, 
when the names of the jury, (which was a special one,) were called 
over. 

Mr Thesiger, Mr Platt, and Mr Petersdorff, were retained for the 
plaintiff ; Mr Sergeant CHanne ct, and Mr Clarkson, for the defend- 
ant. 

Mr Petersdorff opened the pleadings, and the damages were laid at 
£10,000. 

Mr Thesiger then spoke as follows :—Gentlemen of the jury, I rise 
to discharge the painful and arduous duty of detailing to you the cir- 
cumstances under which the plaintiff has been compelled to seek in a 
public court, that poor and unsatisfactory reparation which the laws of 
our country aiford for the severest injury which one man can do to 
another. I cannot enter into this case without being at once overcome 
by strong and almost uncontrollable feelings of indignation against the 
author of all the misery which the plaintiff has endured, and which 
must tend to embitter his life for the remainder of his days. ‘The de- 

26 











202 Recent English Trials. 


fendant is a person who has arrived at a period of life when the pas- 
sions are ordinarily subservient to the judgment, and whose experience 
of the world is matured. He possesses scientific knowledge, which 
has acquired for him a literary reputation ; he has converted all these 
advantages to the unworthy and unprincipled object of tampering with 
a weak and unguarded woman, of seducing her from affections which 
ought to have been her pride—from her duty, to which she was bound 
by every sacred and enduring obligation—and from the home which 
she was calculated to adorn, and which threw around her everything 
that could conspire to her happiness. The plaintiff, who is now 
compelled by the misconduct of the defendant to publish his dishonor 
before the world ina public court of justice, and submit to the de- 
grading necessity of seeking for compensation in damages for that 
which no damages can repair, is probably known to most whom I have 
the honor to address. ‘The plaintiff is a member of an honorable 
family, and is the only son of a gentleman who was a magistrate of the 
county of Middlesex, and lived for many years at Peterborough 
House, near Fulham. The plaintiff himself received a liberal educa- 
tion. He was sent to Eton, and in due time, went to the university 
of Cambridge. At the death of his father, in 1814, he entered the 
army, having purchased a cornetcy in the Ist Dragoon Guards. The 
unhappy lady, into whose conduct you are about to inquire, is a daugh- 
ter of Colonel Spicer, formerly of the 12th Lancers ; she was his 
only child. The mother of the plaintiff was sister to Colonel Spicer, 
and consequently the plaintiff and this lady are first cousins. ‘The 
plaintiff did not meet his cousin for mauy years, Colonel Spicer having 
resided abroad at Chateau Capitole, at Boulogne, till, in 1823, Mr 
Heaviside went to pay Colonel Spicer a visit. He then became ac- 
quainted with his cousin. This intimacy produced an attachment, and 
such was the feeling that sprung up in both their hearts, that they looked 
forward to a happy union, a feeling that was cherished and sanctioned 
by the approval of their relatives, ‘and the blessing of her parents. It 
was resolved that they should be married, and accordingly that took 
place on the 17th of July, 1824, at St. Michael’s Bath, in the pre- 
sence of their relations. It was a marriage of entire affection. ‘There 
was no sordid motive to sully their affection. The means of Mr 
Heaviside were suflicient to render him careless of fortune ; and I am 
sure that you, gentlemen, will agree with me, that interest rarely be- 
comes the substitute of affection in a woman’s heart. There was a 
settlement by which £20,000 was secured by Mr Heaviside in the 
usual way to ‘himself for life, afterwards to his wife, and then to their 
children. Mrs Heaviside had no fortune; but she was entitled, by 


the settlement of her father and mother, to £13,000 after the death of 


the survivor of them. After their marriage, Mr and Mrs Heaviside 
resided for about three years upon the continent. They then return- 
ed, and lived for some time at Saunders Court, near Oakingham, in 
Berkshire. They then came to Brighton, and resided in Brunswick- 
square, where they lived at the time the unhappy event took place 
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which is now the subject of inquiry. Gentlemen, the establishment 
of Mr and Mrs Heaviside was replete with all the comforts which re- 
finement could desire. ‘They moved in the first circles ; their com- 
pany was courted by all ; and it appeared that they were sincerely de- 
voted to each other, and this devotion being increased by that strong 
cement of affection, the birth of several children, there was nothing 
to be wished for in this world by them. ‘They had now three sur- 
viving children ; the eldest was a girl of 14 years old, the next was a 
boy of 13, and the youngest, was a girl, 6 years of age. ‘lhe plain- 
tifi was a kind, affectionate, and indulgent husband. ‘There was uo 
indifference or neglect on his part, which a woman's heart could ill 
bear, to chill her affections. There was no anger—no exhibition of 
hasty temper, to estrange these affections. He lived in the circle of 
his family, as if it to him was all the world; and during the whole 
nine years which they resided at Brighton, he was absent from his 
home only on one occasion. She was a person of quiet, gentle, and 
retired habits ; she never exhibited the slightest appearance of levity, 
and was always, apparently, strongly attached to her husband and fami- 
ly. If it were possible to expect any permanent happiness in this life, 
one might imagine that it would have been secured in such a home. 
It is difficult, when we are basking in the sunshine of happiness, to 
think of the coming shade, but every day reminds us of the precari- 
ous tenures by which the enjoyments of this life are held. ‘Thus in 
an evil hour, the defendant made his appearance at Brighton ; he came 
there, I believe, on some literary pursuit, and his reputation was a 
passport for him to the best society. The plaintiff, unfortunately, 
courted his acquaintance ; he obtained an introduction to him, and in- 
vited him to his house. ‘There was nothing in the age, the appear- 
ance, or the marner of the defendant, which could lead him to expect 
that he could be a dangerous visiter, or that when he entered the doors 
of peace and of affection, that it was to destroy, to annihilate, all the 
happiness the plaintiff enjoyed. Gentlemen, he was invited to the 
house of Mr Heaviside from time to time ; two or three times he 
dined with the plaintiff, the friends of the family being present ; he 
was also at one or two evening parties there, and they also met occa- 
sionally at the houses of their mutual friends ; but I believe that during 
the day, when Mr Heaviside was absent in the performance of his 
magisterial duties, Dr Lardner was in the habit of calling at Bruns- 
wick-place, and visiting Mrs Heaviside ; but so careful and so guard- 
ed was his conduct towards her, that no one perceived anything extra- 
ordinary in their intercourse, or anything beyond what the courtesy 
of society demanded. Gentlemen, in consequence of this care, and 
of the guarded conduct adopted by the defendant, I shall be unable to 
point out where was the beginning of the fatal influence which he ul- 
timately exercised over the mind of this unfortunate lady. In conse- 
quence of this, I cannot show the gradual advances he made in crimi- 
nality, or trace his steps in making that advance ; but, gentlemen, our 
knowledge of human nature may serve to guide us to the truth ; and it 
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is not to be supposed the defendant was an individual likely to be hur- 
ried away by the influence of strong passions, or that he would permit 
those passions to master his judgment. I cannot suppose that such 
an excuse will be pleaded for him to-day. It cannot be said that the 
defendant was urged to the commission of the conduct which I have 
here to complain of, by the impulse of headlong passion, and that un- 
der its influence his judgment erred. 1 hardly think, therefore, that 
such an excuse as this will be offered for the defendant. 1 can under- 
stand how a woman of talent might be flattered by the attentions of a 
person of superior age and knowledge, and [ can imagine that under 
the influence of such attentions, she would become irretrievably lost. 
It was in this manner, no doubt, the defendant drew a circle round the 
unfortunate lady in question, and, by attending to all the peculiar cir- 
cumstances of such a line of action, you may at once see the traces 
of every thread of that web in which Mrs Heaviside was so cruelly 
involved. It appeared that on the 11th of March, in this year, the 
plaintiff left Brighton for town, and, on the morning of the 13th of the 
same month, Mrs Heaviside informed her servants that she was going 
from home to pay a visit to a lady named Greville, and that she would 
not return to dinner. Of course the servants thought nothing more of 
the matter, but one of them, on going into Mrs Heaviside’s room in 
the course of the day, missed some trifling articles, such as combs 
and the like, and this circumstance gave rise to suspicions relative to 
Mrs Heaviside. The butler immediately proceeded to Mrs Gre- 
ville’s, and found that Mrs Heaviside had not been there that morning. 
He then proceeded to town to communicate the fact to the plaintiff. 
The latter, however, crossed his servant on the road, and he arrived 
in Brighton on the same day. On proceeding to his home he then 
learned the sad tale, under the frightful influence of which he became 
insensible, but he subsequently awoke to the painful situation in which 
he was placed. It appeared that the guilty party went, in the first in- 
tance, to the Adelaide Hotel, London-bridge, where they arrived on 
the 12th, and on the following morning they proceeded to Ostend, and 
from thence to Dunkirk, and then all traces of them were lost. 
Shortly afterwards it was ascertained that the parties were living togeth- 
er in the rue de Trochet as man and wife, and it would not have been 
difficult to have produced evidence from Paris to prove the adultery 
of the defendant with Mrs Heaviside. It seems, however, that an 
arrangement has been made between the solicitors in this case—an 
arrangement which I very much regret, and with which Mr Heaviside 
had nothing whatever to do—by which Mrs Heaviside and Dr Lard- 
ner were to go before the chambermaid at the Adelaide Hotel, in 
order to their being recognised. Consequent upon this arrangement 
was another, by which it was agreed that the butler of the plaintiff 
should be produced as a witness. I will tell you the reason why this 
was done. A letter was received by the father of Mrs Heaviside, 
dated the 14th of March, by which the residence of Dr Lardner and 
Mr Heaviside’s wife in Paris were ascertained. The plaintiff in- 
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stantly started for Paris, and went to the rue de Trochet. He opened 
the door, and there he saw his wife and the defendant at breakfast. 
She immediately uttered a scream. The plaintiff overcome with his 
feelings, and impelled by indignation, rushed upon the destroyer of 
his happiness, and bestowed upon him a severe and well-merited chas- 
tisement. ‘The butler was present when this circumstance took place ; 
and this, gentlemen, is the reason why the butler is to be called before 
you this day. I cannot from my heart regret the treatment which the 
defendant experienced at the hands of the plaintiff. ‘There are mo- 
ments when the feelings of our nature will assert their supremacy and 
act in defiance of the slow progress of the law; but if this circum- 
stance is put forward in mitigation of damages, I will ask you this 
question—If Dr Lardner brought an action for this assault, what would 
be the amount of damages you would give him? Ascertain what 
those damages would be, and then [ will ask you to deduct them from 
the damages which you will this day give in the present instance. I 
will now mention to you a most extraordinary circumstance, to which 
my attention has been called. Upon the writing desk of Mrs Heavi- 
side being broken open in Paris, the copies of two letters which Mrs 
Heaviside had addressed to her father, Colonel Spicer, and to her 
husband, were discovered. The copy of that address to Mr Heavi- 
side was partly written by the defendant. ‘The first twelve or four- 
teen lines were in the hand writing of the defendant, and the drafts of 
both letters were corrected in many places by the defendant ; and it 
was evident that these letters were in every part the concoction of the 
defendant, for in them was exhibited no contrition of the heart for the 
gross offence committed against the peace and happiness of the plain- 
tiff, but in every line was displayed the cold expressions of a mechan- 
ical philosopher. The first letter which /. shall read is dated 


“ Sunpay, Marcu 15, 1840. 


“T sit down to the painful duty of fulfilling the promise made in my note 
of Friday.” 


This note, gentlemen of the jury, | am not at liberty to read, but 
my learned brothers will permit me say that the note referred to was 
a note promising explanation. 


“I will do it as briefly as the circumstances to be told and the feelings to 
be expressed will permit. You have observed the continual indisposition 
from which I have suffered for many weeks past, and which I have allowed 
you to suppose proceeded from bodily illness. My sufferings, however, were 
of a different nature, and arose from a different cause. They originated in 
the mind and in the heart. Among the persons introduced to your acquaint- 
ance, within the last few months, was one, who, unfortunately for me, produced 
such an impression upon my heart, as I felt could never be effaced. In the 
first period of our acquaintance I flattered myself that the sentiments he in- 
spired were those of friendship merely, and I indulged in his society with un- 
guarded, and, as the event proved, most imprudent freedom ; as this, however, 
was no more than was done by other ladies by whom his acquaintance and 
conversation were eagerly sought, and as [ never before had reason to distrust 
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myself, 1 proceeded, unapprehensive of consequences.” [All this, gentlemen, 
as I before observed to you, was found in draft in the defendant’s own hand- 
writing.} “He departed from Brighton, and the effects of his absence con- 
vinced me, for the first time, of the real state of my heart, and | soon felt 
that my peace of mind was irretrievably lost. He had never presumed to tel! 
me that i was to him an object of affection. His manner and language were, 
on the contrary, most deferential and respectful. I had seen, however, indi- 
cations of his feelings towards me, more convincing and unequivocal than 
any which mere words could convey. In short, without any express commu- 
nication on the subject, our feelings became mutually known. We felt that 
every dictate of duty suggested immediate separation and absence; separation 
und absence were accordingly tried, and continued until I was driven very 
nigh to madness. I shall not attempt, because the attempt would be unavail- 
ing, to describe to you what I suffered. Had you been more constantly with 
“me than your avocations usually permitted you to be, the state of my feclings 
could not have been concealed from you; and it was only by heart rending 
efforts that I assumed an apparent cheerfulness during the brief and distant 
intervals you passed with me. You know me too well to doubt my truth, 
when [ assure you that on more than one occasion I was on the point of 
attemping to rescue all parties from the evil which menaced them by removing 
myself to another world by opium. I struggled—God only knows how | 
struggled !—to subdue this criminal attachment, and to recever sufficient 
tranquility of mind to enable me to perform my duties as your wife. I wrote 
to him declaring my resolution to conquer my affection for him ; his good 
feeling and real regard for me prompted him to acquiesce in this course, and 
he expressed his entire approbation of it. [ tried it; I failed; the struggle 
almost lost me my life. I now became fully convinced that I was for ever 
incapable of discharging towards you the duties and offices of a wife, save by 
the adoption of a course of systematic dissimulation and unremitting hypocri- 
sy from which all my better feeling revolted with loathing and disgust. | 
felt that the attempt would render my life one continued lie. No course then 
remained for me by which I could be rescued from the horrors of my position 
except either self-destruction or to withdraw myself openly from you, and 
resign myself to him who engrossed all my affections. ‘To have adopted the 
only intermediate measure, by indulging in his society and secretly committing 
infidelity to you, while I continued to profess the feelings and perform the 
obligations of a wife, was one of which I was altogether incapable. I, there- 
fore, after viewing my situation and examining my heart, determined to aban- 
don a position which I could not conscientiously maintain ; and I did accord- 
ingly on Friday last, deliberately and advisedly, and not in a moment of 
excitement, or under any sudden impulse of feeling, leave my home, and 
place myself in the hands of him to whom my affections had been surren- 
dered. 

“Need I assure you that up to the hour I quitted your door I never was 
guilty of any act injurious to your honor, or incompatible with the vows I 
had made you; what I have done I have done openly, and have not added the 
meanness of falsehood and deception to the sin of infidelity. While by this 
formal confession I place in your hands the power of releasing yourself from 
the tie which binds me to you, and of preserving the rights of our children 
from the possible consequences of my act, I am prompted, as much by my 
feelings as my duty, to declare, most unequivocally, that what I have done 
has not been caused by any absence of kindness and affection on your part ; 
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that on the contrary, from the day of our marriage to the day of my depar- 
ture from you, you have been most kind, most tender, most affectionate, and | 
am deeply sensible that you have deserved a very different return from any 
that it has been in my power to make. 

« As I believe and trust that my own conduct, as well as that of the person 
to whom I am now united, has been, up to the hour of my separation from 
you, such as to afford no grounds for objection and suspicion, you cannot, I 
presume, have any means of knowing who that person is; it is necessary, 
therefore, that I should inform you that it is Dr Lardner. Neither he nor 
myself desire to offer any extenuation, much less defence, of our conduct. 
We feel it, however, to be only justice to ourselves to say, that we are pre- 
pared to suffer all the evils attendant upon a total change of pecuniary cir- 
cumstances, as the inevitable consequences of the step we have taken. | 
have come to him destitute of any means of support, and bringing nothing 
with me but the few articles of dress I have upon my person. He has sur- 
rendered a large income which he has for many years enjoyed, arising from 
his professional labor. Banished as he must be, to a foreign country, dam- 
aged in character by the very measure which gives me to him, removed from 
all those connections on which the profitable occupation of his time has hith- 
erto depended, he is, at this moment, uncertain where or how he may obtain 
even that very small income which will suffice to supply our most moderate 
wants and wishes. Not foreseeing an exigency like the present, he has not 
realised any considerable amount of property ; nothing, in fact, which can ma- 
terially aid us in our present position. We were both fully aware of these 
formidable difficulties and sacrifices, but he felt, that any sacrifice, however 
great, would be most willingly made by him to soften the evils attendant upon 
the position which [ must assume. Now, in conclusion, allow me to express 
a hope that the first anguish attending the misfortune has been assuaged. 
You will see that your peace and comfort will be more promoted by losing 
me altogether, than by retaining me without retaining my affection. That 
would be irksome to you, and you would have the pain of seeing me daily 
consumed by a hopeless attachment to another, which would eat into my heart, 
until I should be reduced to the mere shadow. of myself, and which must, 
after a brief period, have brought me to the grave. It is not hkely that you 
will feel any disposition to communicate further with me, but, as we still have 
some common interest, I feel that it is my duty to supply you with the means 
of such communication, should it be necessary. Anything which is addressed 
to Mrs Williams, No. 17 Old Burlington Street, will be forwarded to me. 
Believe me still, your most sincere and grateful friend, 

“ Mary IHeavisipr.” 


“Tt is my wish, if you have no objection, that this letter, or a copy of it, 
should be sent to my father.” 


Now, gentlemen, I must call your attention to a letter written by 
Mrs Heaviside to her father under the same circumstances as relates 
to the control of Dr Lardner as the last. [The learned gentleman 
then proceeded to read the letter of Mrs Heaviside to her father. It 
resembled the preceding in its tone and sentiments. After acknow- 
ledging the kindness and considerate tenderness evinced in her father’s 
letter, she proceeds to say that ‘‘ neither he, nor her other relations 
understood her feelings,” and deprecates the idea that what she had 
done had been done ‘‘ in a fit of insanity.”” With reference to the 
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advice she had received from her father, she says—‘‘ Were | now to 
adopt that suggestion which your love for me, rather than your better 
judgment, has induced you to make, I should be signing my own con- 
demnation, as well with the present generation as with posterity.” 
With reference to Dr Lardner she remarks—‘* Whatever difference 
of opinion individuals may entertain respecting his merits, Dr Lard- 
ner has held so conspicuous a position in public life, and is so well 
known in every part of the world, that one connected with him as | 
am, must expect to be subject to more than ordinary scrutiny.”’ (Mr 
Thesiger here observed that this part of the letter had been corrected 
in the hand writing of Dr Lardner.) After declaring her ‘* pro- 
found and unalterable attachment’? to Dr Lardner, she declares that 
she had not been influenced by ‘* those licentious motives which too 
often influence women.”’ She then proceeds—‘‘ You say that a spe- 
cial clause will be introduced into the act of divorce to prevent my 
marriage. You must, in common with every well-informed person, 
be aware, that such a prohibition is not customary, and if it were in- 
troduced in this case, it must be done on special grounds, or through 
the exercise of some special influence. No special grounds exist for 
such a prohibition, and if any sinister influence should be exerted to 
deprive me of the means of rectifying my position, and receiving at 
the altar the vows of him for whose sake I have made so terrible a 
sacrifice, | have no refuge except in the consolation arising from the 
reflection that the state in which he and [ will be compelled to live is 
one which we should use every means in our power to avoid. We 
feel that we are already as strongly bound to each other by every tie 
for which we entertain respect as marriage could make us, and if we 
look forward to that ceremony hereafter, it is not for the sake of our- 
selves, but with a view to the opinion of the world, and to the inte- 
rests of those to whom we may give birth.” [The remainder of the 
letter chiefly related to pecuniary matters. ‘The learned counsel then 
proceeded |—Gentlemen, | have already explained to you that those 
letters bear the marks of having been controlled and dictated by the 
defendant ; and [ will now call your attention to this extraordinary 
circumstance, which accompanies them all, and which also accompa- 
nies another letter which I shall presently produce to you, and which 
was written by Dr Lardner himself. You observe that both in the 
letters to the husband and to the father, there is a strong and earnest 
desire expressed that there may be no intervention on the part of the 
family to prevent a divorce. I think I am entitled to say that circum- 
stances give me some clue to the motives by which the conduct of the 
defendant has been actuated. Mrs Heaviside is entitled under her 
settlement, in the event of her surviving her husband, to an income of 
£1000 per annum ; and in the event of her surviving her father and 
mother, she is absolutely entitled to a further sum of £13,000. The 
interest of the large sum settled by Mr Heaviside at his marriage, and 
the other sum to which Mrs Heaviside is entitled by another settle- 
ment, never could become the property of the defendant unless a di- 
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vorce took place; and the earnest anxiety which he betrays on his 
part that a divorce should be obtained, betrays also, and conclusively 
to my mind, the mercenary and sordid motives which actuate his whole 
conduct. He writes to Mr Divett, the member for Exeter, in these 
terms. His letter is dated the 14th March, the very day after the 


elopement : 
“Great Queen Street, Wesruinster, Marcu 14, 1840. 


“My Dear Sin—Before this letter will reach your hands you will have 
learned the circumstance which has produced it; it is, therefore, unnecessary 
for me to inflict on you and myself the pain of its recital. Your old and 
attached friend, Mrs Heaviside, supplicates you, by all the sentiments of re- 
gard you have entertained towards her, to exert your influence to urge her 
husband to pursue, with all possible expedition, the steps necessary for the 
dissolution of their marriage. This course he ought to take for the sake of 
the rights and interests of their children, which her present situation endan- 
gers ; but what she implores you as her forever valued friend to consider, is, 
that such a proceeding on his part is the only chance she has of recovering, 
as far as it can be recovered, her right position, by having it in her power to 
unite herself in marriage with him for the Jove of whom she has made so ter- 
rible a sacrifice. It is, | hope, needless for me to say that I impute no part 
of her conduct to impurity of mind, or to any quality which renders a union 
with her less desirable to me than it would be were she an unmarried woman 
with a reputation the most unsullied. Whenever she shall be capable of con- 
tracting marriage, I shall be most proud and happy to make her my wife, and 
until then she shall be cherished by me with as much tenderness, and treated 
with as scrupulous respect as if the word which unites us had all the sanction 
and force of marriage. You will not suppose that I should of myself take 
the liberty of addressing this letter to you. It is done altogether by the de- 
sire of Mrs Heaviside, who wishes me to say to you, that if you should have 
any communication to make to her, it will reach her by being addressed under 
cover tome. She has written a full disclosure of her feelings and conduct 
to her husband, which she hopes his long friendship and intimacy with you 


will induce him to show you. 
(Signed) “D, Lanner.” 

Now, gentiemen, am I not justified in the observations I have 
made? Is it not perfectly apparent that the £20,000, in case Mrs 
Heaviside survived her husband and children, the £1000 per year in the 
event of her surviving him, and the £13.000 absolutely in the event 
of her surviving her father and mother, who are both advanced in life 
—that these formed the motives which operated on the mind of the 
defendant, and induced him to proceed in a course so ruinous to Mrs 
Heaviside, and so fatal to the happiness and peace of mind of the 
plaintiff ? It is unnecessary for me to press upon your attention the 
deep, the lasting misery inflicted on the plaintiff by the means of the 
defendant. Ifthe grave had closed between him and the unhappy 
partner of his life when she was in a state of purity and innocence, 
heavy, indeed, must the calamity have been, but he might have borne 
it with patience and resignation. If, in those trials which must happen 
to us all in this chequered scene of existence, it pleases Providence to 
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visit us with the heaviest of all afflictions, the death of a wife, the 
cherished partner of our bosom, though the tears must fall, and the 
heart must bleed, yet the sorrow which we feel is not without its con- 
solation and its dignity. We are stricken and afflicted by the hand 
of God, and we must bow to his mysterious dispensations ; and when 
time, at last, arrives with healing on its wings, the heart will close on 
its cherished object, and it will be embalmed for ever in our most sa- 
cred and endearing recollections. But when our joys are nipped in 
the blossom by the withering hand of an adulterer, no such feeling of 
consolation remains—every thought has a scorpion’s sting, and every 
memory is madness. There are the outraged feelings of a husband— 
his wounded heart—his deceived affections—there is the pity of the 
world so like its scorn; there are the constantly irritating recollec- 
tions of the disgrace brought upon his home by an adultress ; all these 
recollections fester and rankle in the heart, and no time can cure them. 
This, and more, has the plaintiff endured at the hands of the defendant, 
and he now is compelled to appear before you, to seek for the pitiful 
recompense which the laws of his country afford him for an injury for 
which it is almost degrading to ask for pecuniary compensation. But 
as this is the only redress which the law affords, I do, on the present 
occasion, earnestly, most earnestly, hope that you will not be niggard 
in dealing out the amount of damages against the defendant. On oc- 
casions of this kind, the estimate which a jury makes of the damages 
which a plaintiff is entitled to, is generally compounded of the estima- 
tion in which they consider the plaintiff has maintained the domestic 
relation invaded, the loss sustained, and the nature of the misconduct 
of the defendant. In addition to all this, it is usual to consider, 
amongst other circumstances, the pecuniary circumstances of the de- 
fendant himself. I have never been able to understand on what prin- 
ciple any such consideration should be involved in an inquiry like this. 
If a trespasser invade my property and spoil my goods, I am entitled 
to recover from him a full indemnity for my loss,, whatever may be 
his condition in life, or whatever may be his pecuniary circumstances ; 
and shall it be said, when a man has committed a much higher tres- 
pass—when he has inflicted on me a far greater injury—when he has 
invaded and destroyed the peace of my home—that the consideration 
of the amount of his property is to enter into the estimate of a jury in 
awarding damages for the injury sustained? If Mr Heaviside had 
been called upon, and asked whether he would barter his domestic 
peace, sell his honor, consent to make his wife and the mother of his 
children an outcast of society, and a disgrace to his family, for 
£10,000—at which amount, since it is necessary to limit the claim, 
the damages have been laid in his declaration—if he had been asked 
such a question as this, what would have been his answer? He.would 
have rejected it with scorn and indignation. And is there any thing 
to induce you to take a different view of the damages? And if you 
do take circumstances into consideration, just see in what a situation 
the defendant proposes to place himself. He has taken from the 
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plaintiff the sum of £13,000 which would have been his if the mar- 
riage continued. He has actually placed himself in the position of 
securing to himself all the benefits arising to Mrs Heaviside from the 
settlement made upon her by her unhappy and deceived husband. I 
am almost ashamed to descend to this sort of calculation, but it is un- 
fortunately necessary in cases of this kind, and whether you look to the 
amount of injury, or whether you look to the circumstances in which 
the defendent has placed himself, there is no reason why you should 
abate one farthing of the claim to which the plaintiff has been advised 
to limit himself. Who are the parties before you ? On the one hand 
you have the husband and a father, unexceptionable in both these ten- 
der relations. You have seen bim living in comfort and luxury, de- 
voted to his wife, deserving her attachment, living within his domestic 
circle, and finding within that endearing home (that word which strikes 
upon every heart with a thousand tender associations) everything which 
he could desire in this world. Youfind him in the midst of all this hap- 
piness suddeniy broken in upon by the rash intrusion of an adulterer, and 
he now appears before you heart-broken. Every joy, every comfort, 
every hope shattered and annihilated. You have his children, at a 
time of life when they most require the watchful care and protection 
of a mother, not only deprived of that protection, but compelled 
almost to forget her very existence. Imagine the miserable situation 
to which these poor children are reduced. Their young affections to 
be instructed to forget that being whose smile first welcomed them 
into the world, who poured into their infant veins the simple nourish- 
ment of existence, and who led them through the path of infancy with 
that tender care, with that anxiety, that labor, that anxious watch- 
fulness, that absence of self, which a mother’s heart can alone 
exhibit, which a mother’s heart can alone enjoy. On the other 
hand you have a man advanced in life, of mature reason and 
judgment, with power to control his passions, and, under the im- 
perative obligation which every man has upon him, to resist tempta- 
tion. You find that man pursuing a cold, calculating, systematic course 
of seduction, and, as is apparent from his conduct, from the most pal- 
try and sordid motives. If ever there was a case of this description 
presented itself to a jury iv, which every man’s feelings would agree 
that the law should be carried to its fullest extent—if ever there was 
a case in which you should take the full benefit of the privilege con- 
ferred upon you to render justice as far as it is in your power, and to 
the full extent of your power, this is emphatically the case. I earnest- 
ly supplicate you, for the sake of justice, not in the smallest degree to 
reduce the amount of damages which the plaintiff claims. There is 
not one single palliating circumstance—there is nothing in the case to 
extenuate in the slightest degree the conduct of the defendant. On 
the other hand the plaintiff stands out clear and irreproachable, without 
spot, mark, or stain on his character. All that you have heard of the 
transaction appeals to you for the fullest compensation, and I earnestly 
implore you, for the sake of public justice, that the appeal will not be 


made in vain. 
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Proof was then given of the marriage of Mr and Mrs Heaviside by 
certificates. 

Ann Smith was the first witness called. Examined by Mr Platt.— 
Was in the service of Mr Heaviside in the month of March last, and 
have been in his service eight years. It was my duty to attend on Mrs 
Heaviside, and I was housekeeper as well. Mr Heaviside and his 
wife resided in Brunswick square, Brighton. 1 remember Dr Lard- 
ner visiting the house. He first visited about Christmas. He came 
frequently to the house after that, and about lunch time. Mr Heavi- 
side was at times at home, and at times absent, when Dr Lardner 
called. When Mr Heaviside was not at home, Dr Lardner was in- 
troduced into the drawing room. Mr Heaviside was occasionally ab- 
sent, in consequence of being engaged at the town-hall, or the railway 
office, he being one of the directors. Mrs Heaviside was a very re- 
served person. I do not remember her mentioning the name of Dr 
Lardner. He dined two or three times at the house at a family din- 
ner with Mr Heaviside and one or two friends. I recollect Mr Hea- 
viside going to London on the 11th of March. He was expected to 
return to Brighton on the 13th. On the morning of that day my mis- 
tress went out at half-past 10 o’clock. She gave no directions about 
dinner, as she said she was going to dine with Mrs Greville, a resident 
of Brighton. I had occasion to go up to her room about 6 o’clock in 
the evening to put the things out for her to dress in case she came 
home ; on opening the drawer of her toilet table, I discovered that the 
combs and brushes, and every thing belonging to the table, were gone ; 
this excited suspicion in my mind, and | communicated the fact to the 
butler, who went to Mrs Greville’s ; in consequence of not finding 
Mrs Heaviside there, he took a postchaise and horses, and went about 
8 o’clock to London, after Mr Heaviside. My master returned about 
half past 9 o’clock in the evening. I was the first who saw him, and 
communicated to him the absence of my mistress. At this informa- 
tion he became quite insensible, and continued in that condition about 
two hours ; when he recovered, he went to bed. After a time, he 
hud a fit of ague, and that continued the whole night. His sufferings 
appeared to be very great. 1 found a note' in a basket in the drawing- 
room among Mr Heaviside’s letters. I gave it to him on his arrival ; 
it was a note from Mrs Heaviside ; he was not capable of reading it. 





' The following is a copy of the letter : 


“ The pain which I shall inflict by this cannot exceed that which I feel; we are 
parted forever. This step is my own, taken spontaneously, and not by the instigation 
ofany other person. You have witnessed what | have suffered for the last six weeks, 
but you have not known the cause, still less can you imagine the death strugg!es 1 have 
made before surrendering myself to the course I now take. This alternative has been 
an eternal separation, or insanity terminating in suicide. Can you condemn me for 
obeying the instinct of all living things, and clinging to life on the only condition on 
which life can be saved? Do not, I implore you, attempt to follow me or discover my 


retreat. If wend gi could avail, I bad never left my home. Be assured it would 


be vain and painful. In three days you will receive a statement of all I have suffered, 
a confession of what I have done, and a disclosure of the feelings and the motives by 
which I hgve been impelled. Farewell!” 
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I read a part to him. I believe he read the whole on the following 
morning, but I never saw it afterwards. My master and mistress lived 
together on the most comfortable and affectionate terms. He was 
very indulgent to her. They have three children—two girls and one 
boy. ‘The age of the eldest girl was 14 years, and of the youngest 6 
years and a half. The boy was between 12 and 13 years of age. 

Cross examined by Mr Serjeant Channel.—Did not Dr Lardner 
discontinue his visits about the month of January altogether? 1 knew 
very little of Dr Lardner. Cannot say how many times he visited the 
house, but am quite sure he visited a half a dozen times. 

Mary Sanford deposed that she was the chambermaid of the Ade- 
laide Hotel, London bridge. On the 12th of March last, she recol- 
lected the arrival of Dr Lardner and Mrs Heaviside, whom she has 
since seen ; they occupied one sleeping apartment, and left early the 
next morning by the Ostend steam-packet. 

Mr Benjamin Francis, the master of the hotel, corroborated the 
preceding witness. 

Richard Pegler.—Lived as butler with Mr Heaviside for eight 
rears. ‘They had eight servants, and kept a carriage and horses. 
Resstadber seeing Dr Lardner in his master’s house about Christmas ; 
after that he came very frequently—two or three times a week, gene- 
rally at lunch time. Believes that Dr Lardner came at the time when 
Mr Heaviside was not at home. Mr Heaviside was a magistrate and 
a railway director. Did not observe anything in the conduct of Dr 
Lardner to induce him to believe that the Doctor’s visits were of an 
unfriendly nature. He dined two or three times in the house when 
Mr Heaviside was at home ; Mrs Heaviside was very much reserved 
in her manner, and was never in the habit of conversing with the ser- 
vants. Witness never heard’ her mention Dr Lardner’s name. Re- 
member Mr Heaviside leaving home for London on the 11th of 
March. Was informed that his master would return on the 13th. 
Mrs Heaviside, in the course of the day, told him that his master 
would bé at home about 3 o’clock. She afterwards said he would 
reach home by the last coach, which arrived about half past 9 o’clock 
at night. Witness did not see Mrs Heaviside go out that day. 
About 6 o’clock was told by Anne Smith that she missed some things, 
and that her mistress had not come home. Witness in consequence 
went to Mrs Greville’s and learned that she had not been there during 
the day. In consequence of inquiries he made, his suspicions were 
excited, and he left Brighton about eight o’clock, with the intention 
of going to London for his master. They passed each other on the 
road. Witness returned and found his master home before him. 
Witness reached home about half-past five o’clock. Mr Heaviside 
was in bed; he appeared to be in a very dreadful state of mind. 
During the time he had been in Mr Heaviside’s service had constant- 
ly observed that that gentleman and his wife lived together on the 
most affectionate terms. Witness went with Mr. Heaviside and Col. 
Spicer to the hotel in Paris, where the defendant was living. . Went 
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into a room on the second floor, and found the defendant there. He 
was breakfasting with Mrs Heaviside, who first saw them enter. She 
screamed out ‘* My father!” Colonel Spicer took her from the ho- 
tel. Mr Heaviside reproached Dr Lardner, and struck him with a 
cane. 

By Mr Thesiger.—Did he not strike him violently and beat him ? 
Yes. On the following day Mrs Heaviside returned to Brighton with 
them. 

Cross examined.—Mr and Mrs Heaviside kept a great deal of com- 
pany. It was usually his duty to answer the door, but not before one 
o’clock. Cannot undertake to say that Dr Lardner entered the house 
on more than three or four occasion. Shortly after January did not 
notice Dr Lardner’s absence from Brighton. Never observed any 
interval of a fortnight or three weeks when he did not call. Not more 
than a day or two elapsed between his visits ; and he visited three or 
four times. Could undertake to say that ‘Dr Lardner had visited the 
house twelve or thirteen times between Christmas and the 13th of 
March. 

Re-examined.—When at Paris saw Mr Heaviside take some pa- 
pers from Mrs Heaviside’s writing-desk. 

Colonel W. H. Spicer.—ls uncle to Mrs Heaviside. His brother 
married Miss Ridley, and Mrs Heaviside was their only chiid ; had 
been in the habit of visiting at Mr Heaviside’s house, and should have 
thought that he and his lady lived most affectionately together. They 
appeared to be much attached. He seemed a kind and indulgent 
husband. The marriage took place with the consent of the whole 
family. 

Cross examined.—Resides at Leatherhead, in Surrey. Visited Mr 
and Mrs Heaviside not more than once during the last year. 

Re-examined.—Did not remain at Brighton the whole night. Had 
no opportunity of doing so ; but stayed the greater part of the day 
with Mr and Mrs Heaviside. 

Edward Divett, Esq., M. P.—Is member for Exeter. Knew Dr 
Lardner. In March last received from him a letter. Had been on 
terms of great intimacy with Mr and Mrs Heaviside for the last ten 
or twelve years. They lived on terms of the greatest affection to- 
gether. Mr Heaviside was a most considerate and kind husband. 
Knew Dr Lardner’s handwriting. The first part of this letter is in 
his handwriting. (This was the letter addressed to Mr Heaviside.) 
The direction of the letter sent to Colonel Spicer is also in his hand- 
writing. In different parts of the draughts of the letters perceived 
the defendant’s corrections. 

Cross-examined.— Witness resides in London during a great por- 
tion of the year; has a country residence in Devonshire, where he 
usually spends two or three months. Witness last saw Mr and Mrs 
Heaviside together in his house. ‘Thinks this was in the spring of 
1839. They dined in witness’s house. Frequently saw plaintiff in 
London. Mrs Heaviside was a very accomplished lady. 
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The Dowager Countess of Carhumpton deposed that she resides in 
Brighton, and had been intimately acquainted with Mr and Mrs Hea- 
viside for seven years. Met thei at different parties. ‘They lived 
together on very affectionate terms. Mr Heaviside was a perfect 
gentleman in his conduct, and there was no levity in Mrs Heaviside’s 
conduct. Mr Heaviside appeared kind and affectionate to his wife, 
and Mrs Heaviside seemed to be in every respect as a wife ought 
to be. 

Cross-examined.—Had seen Mr and Mrs Heaviside together at 
her own house, and at the houses of mutual friends. Mrs Heaviside 
saw a great deal of society, but Mrs Heaviside did not go into socie- 
ty without her husband. Heard of Mrs Heaviside’s leaving Brighton, 
but could scarcely believe the report. Had not seen her before for 
two months. 

The Hon. Mrs Greville, resident in Adalaide-crescent, Brighton, 
deposed that she was intimately acquainted with Mr and Mrs Heaviside 
for the last five years and a half. She had visited them almost daily ; 
and her intimacy continued up to within three days of Mrs Heaviside’s 
departure. Had frequent opportunities of observing how she and 
ber hushand lived together. They appeared to live on the most 
aflectionate terms possible. Observed no levity of conduct on her 

rt. Scarcely recollected having ever met her in society without 
her husband. Mr Heaviside was a particularly attentive and indulgent 
husband, and Mrs Heaviside’s conduct to him was most kind, consid- 
erate, and affectionate. 

Mr Isaac Newton Wigney examined.—Resided at Brighton. Had 
been on terms of intimacy with Mr and Mrs Heaviside for the last 
seven years. Had had constant opportunities of observing their con- 
duct. Should say that they had lived together in the most affectionate 
manner. Frequently met them in society. Mr Heaviside was con- 
stantly with his wife. Early next morning after the elopement saw 
Mr Heaviside ; found him in the most distressing state ; observed 
that the event had a most material effect on his health. Saw him af. 
terwards from time to time. He appeared in a very distressed state, 
Should say that even at the present moment he was suffering under 
great depression of spirits. 

Cross-examined.—Believed that Mr Heaviside was in Brighton 
now. 

Lady Campbell deposed that she resided at Brighton ;_ had known 
Mr and Mrs Heaviside for the last fourteen years; Mr Heaviside 
seemed to be most affectionate and kind to his wife during the whole 
of the time, and she appeared to return his affection. 

Mrs Wigney had been intimate with Mr and Mrs Heaviside for six 
or seven years. For the last three years saw them constantly daily ; 
they lived most happily together; Mr Heaviside appeared entirely 
attached to his wife, and witness thought she returned his affection. 
The settlements alluded to by Mr Thesiger in the course of his 
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speech were then put in. The letters and draughts of letters were 
also put in, and this closed the case for the plaintiff. 


Mr Sergeant Channell then rose to address the jury for the defend- 
ant, but he spoke in so low a tone that much of his speech was inaudible 
in the seat where the reporters were placed. He said that he felt con- 
siderable anxiety as counsel for the defendant. The advocate for the 
defendant in such a case was always conscious that he did not receive 
the willing attention of a jury, or their willing inquiry into bis arguments, 
The plaintiff complained that the defendant eloped with his wife ; he 
admitted this. He admitted also that they had taken the route 
which had been described, and that she was now under the defendant’s 
protection. Upon these facts the plaintiff was entitled to their ver- 
dict, and to damages which must be a compensation for the feelings 
which he admitted had been injured and wounded. His instructions 
were not to disparage in the slightest degree the honor of Mr Heavi- 
side, or to reflect upon his conduct as a husband or a father. Their 
verdict must be for damages for the loss upon their estimate of the 
injured feelings of Mr Heaviside, according to the evidence produced 
before them. But his learned friend asked for damages of a very 
different description—he asked for damages of the most extensive 
character. This had been the great object of his impassioned address. 
He would, however, direct the attention of the jury to the principle 
by which they should estimate their damages so as to meet the justice 
of the case. The plaintiff and his wife had made a happy marriage, 
and he enjoyed the full and confiding affection of his wife. They 
were blessed with affluence. This state of happiness had been lost ; 
it had been broken in upon by the act of the defendant; but it was 
not upon the fact of the elopement, or that the lady was now under 
the protection of the defendant, that they were to measure the dam- 
ages. They must take into consideration the whole facts in connec- 
tion with the evidence. How, then, did the case stand ? Here was 
a lady neither young nor inexperienced, a lady who had been married 
for sixteen years, the mother of a family, constantly abroad in society; 
in the frequent habit of seeing company of the first respectability and 
intelligence at her own home, and meriting the eulogium which had 
been, no doubt justly, paid her by his learned friend, that her society 
was courted by all who had her acquaintance. Such being the facts 
of the case, was he not justified in saying that she could not be con- 
sidered as a victim caught in the toils of a deliberate seducer, a char- 
acter which his learned friend imputed to his (Mr Sergeant Chan- 
nell’s) client. When, therefore, he looked at the age of Mrs Heavi- 
side—when he considered the way in which she went into society— 
when he found, that after an acquaintance of three months with the 
defendant, she left home with him—and when he recollected that the 
visits of Dr Lardner to the plaintiff’s house, by invitation, were only 
five in number—that the evidence of the servants only proved that 
the defendant was at the house of the plaintiff two or three times to 
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dinner, and had paid some five or six morning calls—was he not wai- 
ranted in saying, that if they dismissed from their minds all the pre- 
‘udice which, no doubt had been created there by the powerful and 
able address of his learned friend—and that if they could be induced 
to look at all the circumstances of the case in their fair and natural 
position—Mrs Heaviside was not the unsuspecting victim of the arts 
of a deliberate seducer, as his client was designated ; and that while 
Dr Lardner might be justly assailed as the cause of the plaintiff’s 
present distressed position, yet he ought not to have the imputation of 
a deliberate seducer thrown upon him ; and further, that there was 
not that state of bliss existing between the plaintiff and his wife up to 
the period of the visits of Dr Lardner, which was stated to them by 
his learned friend, and which he admitted had been borne testimony 
to by so many highly respectable witnesses. He called on them to 
look at all the circumstances of the case before they came to the con- 
clusion that the defendant ought to be called upon in this case to pay 
heavy damages. He used these observations, not with a view of 
desiring that they should not look with proper sympathy at the situa- 
tion in which Mr Heaviside was placed, but that they would be care- 
ful that while on the one hand they did justice, they would not on the 
other allow unfair prejudices to operate upon their minds so as induce 
them to deal in an unnecessary harsh manner towards Dr L. The 
learned counsel then proceeded to sum up his previous argument, and 
after alluding to the length of time the lady had been married, the 
shortness of her acquaintance with the defendant, the painful position 
in which the defendant was placed, and the blighted nature of his _pe- 
cuniary prospects, he contended that the degree of guilt imputed to 
Dr Lardner was by no means of that atrocious character which his 
learned brother had described, and that the heavy damages called for 
were not only unsuitable to the offence, but quite inconsistent with the 
defendant’s circumstances. Upon the protection and support of the 
defendant the wife of the plaintiff must in future depend ; and would 
the jury, under all the circumstances, consent te return such a verdict 
as would forever crush alike the defendant and the unhappy lady, and 
consign both to hopeless penury. That there must be a verdict against 
his client, he admitted, but he hoped the jury would be content with 
giving such moderate damages only as the justice of the case and the 
circumstances required. 

Mr Baron Gurney then proceeded to sum up as follows :—Gen- 
tlemen of the jury, this case has now arrived at the period when it 
becomes my duty to lay before you the evidence in support of the 
case on which the plaintiff grounds his claim for damages for the wrong 
which he alleges, and which the defendant admits he has done. It is 
a case in which it becomes especially necessary for you calmly and 
dispassionately to take the whole circumstances into your considera- 
tion and judgment, in order that due justice may be done between the 
parties. It is for you to say, upon a view of all the circumstances of 
this case, what is the extent of the injury sustained by the plaintiff ; 
28 
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for by the extent of the injury you must be guided in awarding the 
amount of compensation. It appears on the evidence that the plaintiff 
was married to his lady in the year 1824—that he has three children, 
two of them daughters—one daughter having attained the age of four- 
teen years. It appears further that the !ady is entitled under the mar- 
riage settlement of her father and mother to a reversionary interest in 
£13,000. It also appears that, at the period of the marriage, the 
plaintiff settled the sum of £20,000, the interest of which was settled 
upon the lady in case of her surviving him, with power to her to appor- 
tion the principal amongst their children ; and in case of her surviving 
him, and the children dying under 21, then to herself. This is cer- 
tainly evidence of very strong affection on the part of the husband at 
the time of marriage, and by it he placed the lady, as far as circum- 
stances are concerned, in a most respectable situation. It appears 
that for the last eight or nine years the plaintiff and his wife resided in 
Brighton, and that they moved in a most respectable circle of society. 
Indeed, one of the witnesses mentioned a strong and most remarkable 
circumstance—viz., that during the whole period of their intercourse 
he never knew Mrs Heaviside to be out in the evening unaccompanied 
by her husband, but on one occasion. It is certainly very rarely in 
society that husband and wife can so invariably be found in society 
together. As to the terms on which they lived, you have the evi- 
dence of four ladies and two gentlemen who have known them inti- 
mately, and they have all declared that they lived together on terms of 
the greatest possible affection. 

[After carefully recapitulating the evidence, his lordship conclu- 
ded by stating, that the jury had only to take the amount of damages 
into consideration, and to weigh all the circumstances of the case. | 

The jury then retired to consider their verdict. After an absence 
of three quarters of an hour, tl.ey came into court and expressed a 
wish to put some questions to, the bench. ‘The foreman first asked 
the opinion of the court upon the point whether Mrs Heaviside, be- 
ing divorced, would, in the event of surviving Captain Heayiside, 
have any interest in the £20,000. 

Mr Baron Gurney replied, that she would, unless the terms of 
the marriage settlement were altered by the legislature inserting a 
clause in the divorce bill. 

The second question was, whether the children of Mrs Heaviside 
by a future marriage with the defendant would derive any benefit un- 
der the settlement of £20,000. 

Mr Baron Gurney said they would not. The settlement contem- 
plated only the children of that marriage, but in the event of her sur- 
viving Captain Heaviside, after the death of the children, she would 
have the entire disposal of the property. 

There was another question, whether in the event of Dr Lardner 
marrying Mrs Heaviside, and taking the benefit of the insolvent 
debtors act, he would be obliged to surrender the interest he might 
acquire in the £13,000 settled by the father of Mrs Heaviside ? 
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Mr Baron Gurney told the jury they had nothing whatever to do 
with the effect of the insolvent debtors act. The plaintiff had suffer- 
ed an injury, and it was for them to consider what damages should be 
awarded. He would take that opportunity of stating what he very 
much regretted he had omitted to do before. It was impossible, 
reading the letters, not to be of opinion that much intercourse had 
taken place between the defendant and Mrs Heaviside which the ser- 
vants knew nothing about. 

The jury then retired a second time. Forty minutes afterwards 
they appeared in court, and as they were about to pronounce their 
verdict, ‘ 

Mr Baron Gurney said it had been suggested to him by counsel 
that it should have been put to the jury to consider whether the inter- 
est of oo Heaviside under the settlement of the £13,000, provi- 
ded Mrs Heaviside survived her father and mother, were now saleable, 
and whether he did not therefore suffer pecuniary damage. 

The jury again retired for about half an hour, when they returned, 
and pronounced a verdict for the plaintiff, with £8000 damages. 





Note.—The following letter, which we find in a London paper, forms 
art of a correspondence which took place between Dr Ladees and 
Mtr Karslake, of Regent street, in reference to this extraordinary af- 
fair :— 
~ “4, Regent street, Aprit 6, 1840, 

“My pear Sir,—I duly received your letter of the 30th ult., and will now, 
in the first place, reply to your question. With respect to the £20,000, I con- 
sider that, notwithstanding the step taken, and her consequently marrying you, 
she will be entitled to her life-interest in this sum in the event of her survi- 
ving Captain Heaviside. As you have stated the question 1s to the £13,000, 
I consider that if Mrs Heaviside survived her father, mother, and Captain 
Heaviside, she would be entitled to this sum; but if her father and mother 
were to die in the life-time of Captain Heaviside and Mrs Heaviside without 
being divorced, then that Captain Heaviside would be entitled. I think it 
most probable, however, that the sum of £13,000 was settled on the marriage 
of Captain Heaviside and Mrs Heaviside; and if so, the chances are that Cap- 
tain Heaviside has the first life estate, then Mrs Heaviside a life estate, and 
on the death of the survivor, that the property will goto the children. In all 
cases of divorce, on the application of the husband, parliament requires the 
husband to make some provision fur the wife, bat what that provision may be, 
depends altogether on the circumstances of each case, and the fortune of the 
husband, and there is no settled rule, and therefore it is generally a matter of 
treaty between the agents on both sides, and if they cannot agree, Mr Gordon 
settles it. In order to look for precedents, the better to enable me to write 
you on this point, I this morning sent down Mr Gore to Parratt and Walmsley ; 
Walmsley asked Gore if the matter had any reference to your case, as if so he 
expected to be employed on the other side. I had told Mr Gore that if any 
question was asked to say that I was concerned for you in this matter; and 
Mr Gore then asked who was concerned for Captain Heaviside; Mr Walms- 
ley said, Mr Beavan, of Sackville street. Fortunately, I know Mr Beavan 
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very well, and after some consideration, I thought it a.very good opportunity to 
see him, and to impart to him as much as in prudence I thought right, with 
reference to your first instructions to me, and accordingly I called upon him 
and mentioned the object of my call, and how I happened to know he was 
concerned for Captain Heaviside. I then told him I had heard from you, was 
instructed to appear for you, and should not attempt to defend any action, or 
to throw any obstacles in the way; in short, that after what had taken place, | 
could have no hesitation in advising you, and that I was assured your own 
feeling would be, to do nothing which might be deemed an aggravation of the 
calamity. Mr Beavan appeared pleased at my calling on him, and said that 
if he was instructed to issue a writ, he should call on me; but I did not find 
that he had as yet received any such instructions, but that he was preparing 
to proceed in the ecclesiastical: court. The two proceedings may be concur- 
rent. In the lords and commons a sentence of divorce in the ecclesiastical 
court, and the judgment at law for damages, must be proved, and the actual 
payment of the damages is sometimes required to be proved. I collected that 
the other side are aware that you are now in Paris. We shall not be able to 
procure you any advance on the Shepherd’s-bush property without possessing 
the original deeds to produce to the lender, and to be handed over to him on 
the loan being advanced. 
“T remain, dear Sir, yours faithfully, 
“ Dr Lardner, “H, Karsiake.” 
“ No. 27, Rue dé Trochet, Paris.” 








RECENT AMERICAN DECISIONS. 


Circuit Court of the United States, Massachusetts, May Term, 1839, 
at Boston. 


RYAN AND OTHERS vy. GoopDWIN AND OTHERS. 
Before Story J. and a Jury. 


It is not necessary for the validity of a patent for anew and useful invention, that any 
of the ingredients should be new or unused before for the purpose. The true ques- 
tion is, whether the combination of materials by the patentee is substantially new. 


The public use or sale of an invention, in order to deprive the inventor of his right to a 
patent, must be a public use or sale. by others, with his knowledge and consent, 
and before his application therefor. A sale or use of it, with such knowledge or con- 
sent, in the intermediate time between the application for a patent and a grant there- 
of, has no such effect, 


The court will give a liberal construction to the language of all patents and specifica- 
tions; and will, in all cases, by taking the whole together, adopt that interpretation 
of a specification, which will give the fullest effect to the nature and extent of sthe 
claim made by the inventor. 


The inventor of a new compound, wholly unknown before, is not limited to the use 
of the same precise ingredients in making that compound; and if the same purpose 
can be accomplished by him by the substitution in part of other ingredients in the 
composition, he is at liberty to extend his patent so as to embrace them also. Thus, 
where an inventor claimed as his invention the combination of phosphorus with 
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chalk, or any other absorbent earth or earthy material, and glue, or any other gluti- 
nous substance, using the materials in the yee substantially as set forth in the 
specification, in making matches ; it was held, that the patent was not void as being 
too broad and comprehensive. 


Case for an infringement of a patent for ‘‘a new and useful im- 
provement in the manufacture of friction matches for the instantane- 
ous production of light.’’ Plea, the general issue ; with notice of 
special matters of defence. At the trial, it appeared, that the patent 
was obtained by Alonzo D. Phillips of Springfield, Massachusetts, on 
the 24th of Oct., 1836, and had since been assigned to the plaintiffs. 

The common proofs, that Phillips was the inventor ; that it was a 
useful invention ; and that the defendant had used the same, were all 
offered to the jury. The defence turned upon the following points, 
which were stated in the special notice. 1. That Phillips was not 
the original inventor. 2. That the invention was publicly known, 
and in public use in divers parts of the United States, (specifying the 
places and persons) before the supposed invention of the plaintiff. 
3. That the invention was in public use, and on sale with the consent 
and allowance of Phillips in divers parts of the United States, and 
particularly in Massachusetts, Connecticut, New Hampshire, New 
York, and Philadelphia, before the application of Phillips for a patent 
therefor, specifying the names of the persons, who so used and sold 
the same. 4. That the specification annexed to the patent was vague, 
ambiguous, and uncertain, and did not describe in a full, clear, and 
exact manner, and with sufficient certainty, the invention, and the 
manner of making and compounding the matches ; and that the use of 
chalk, carbonate of lime, or other absorbent earths or materials referred 
toin the specification, was wholly unnecessary and useless, and design- 
ed to mislead and deceive the public. That the claim for inventing a 
mode of, putting up the matches was frivolous and the method not new. 

The specification was' in the following words :— ' 


‘*ToO ALL WHOM IT MAY CONCERN. Be it known that I, Alonzo 
D. Phillips, of Springfield, in the county of Hamden and State of 
Massachusetts, have invented certain new and useful improvements in 
the mode of manufacturing friction matches, for the instantaneous 
production of light, which improvements consist in a new composition 
of matter for producing ignition, and in a new mode of putting the 
matches up for use, by which the danger of ignition from accidental 
friction, or from other causes is obviated. And I do hereby declare 
that the following is a full and exact description thereof. 

‘¢ The composition used in preparing the matches usually called lo- 
co-foco, and which light by slight friction, is a compound of phospho- 
rus, chlorate of potash, sulphuret of antimony, and gum arabic or glue. 
That which I use consists simply of phosphorus, chalk, and glue, and 
in preparing it J use the ingredients in the following manner, and pro- 
portions. I take one ounce of glue and dissolve it by the aid of water 
and heat, in the usual manner ; to this glue I add four ounces of finely 
pulverized chalk or Spanish white, stirring it in so as to form a thick 
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paste. I then put in one ounce of phosphorus, keeping the materials 
at such a degree of heat as will suffice to melt the phosphorus, and 
incorporate the whole together. Into this composition the matches 
are dipped, after being previously dipped in sulphur in the usual man- 
ner. The composition may be varied in its proportions, but those I 
have given I consider the best. The ingredients also may be varied ; 
as gum arabic or other gum may be substituted for glue, and other ab- 
sorbent earths, or materials may be used instead of the carbonate of lime. 

‘* In order to prevent the danger from accidental ignition, I prepare 
the pine wood for my matches in the following manner. I cut my 
pine into thin slabs about the usual thickness of veneers ; these I cross 
cut into lengths for matches, and by means of gangs of circular saws, 
cut these comb fashion and lengthwise of the grain of the wood leav- 
ing a portion of one end uncut, holding the strips together like the 
back of a comb; the number of matches on each slab may be about a 
dozen. These are then dipped in the sulphur, and afterwards in the 
above named composition, and put up for sale by laying the slabs upon 
long strips of paper, cut wide enough to lap over the ends of the 
matches ;_ the slabs are then doubled up in the paper, much in the 
manner of papering pins. A slab, when wanted, may be taken out 
without disturbing the remainder, and the paper effectually removes all 
danger from friction. 

‘What I claim as my invention, is the using of a paste, or composi- 
tion to ignite by friction, consisting of phosphorus, and earthy materi- 
al, and a glutinous substance only, without the addition of chlorate of 
potash or of any highly combustable material, such as sulphuret of anti- 
mony in addition to phosphorus. I also claim the mode herein de- 
scribed of putting up the matches in paper, so as to secure them from 
accidental friction.” 


The case was argued to the jury by S. D. Parker and E. Smith, 
Jr., for the plaintiffs, and by 


Rand and Fiske for the defendants. 


Story J., in summing up to the jury, said :—The main points of 
the defence are,—1. That the invention claimed in the letters patent is 
not new. 2. That if new, the patentee had suffered his invention to 
be in public use and on public sale, long before his application for a 
patent. 3. That the terms of the specification are too vague and in- 
definite, and the claim too broad to support the patent. 

As to the first point, it is mainly a question of fact. It is certainly 
not necessary that every ingredient, or, indeed that any one ingredient 
used by the patentee in his invention, should be new or unused before 
for the purpose of making matches. The true question is, whether 
the combination of materials by the patentee is substantially new. 
Each of these ingredients may have been in the most extensive and 
common use, and some of them may have been used for matches, or 
combined with other materials for other purposes. But if they have 
never been combined together in the manner stated in the patent, but 
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the combination is new, then I take it the invention of the combination 
is patentable. So far as the evidence goes, it does not appear to me, 
that any such combination was known, or in use before Phillips’s in- 
vention. But this is a matter of fact, upon which the jury will judge. 
The combination is apparently very simple ; but the simplicity of an 
invention, so far from being an objection to it, may constitute its great 
excellence and value. Indeed, to produce a great result by very 
simple means, before unknown or unthought of, is not unfrequently 
the peculiar characteristic of the very highest class of minds. 

As to the second point, it is clear by our law, whatever it may be 
by the law of England, that the public use or sale of an invention in 
order to deprive the inventor of his right to a patent, must be a public 
use or sale by others with his knowledge and consent, before his ap- 
plication therefor. Ifthe use or sale is without such knowledge or 
consent, or if the use be merely experimental, to ascertain the value 
or utility, or success of the invention, by putting it in practice, that is 
not such a use as will deprive the inventor of his title. Our law' also 
requires, that the use or sale should not only be with the knowledge 
and consent of the inventor, but that it should be before his applica- 
cation fora patent. A sale or use of it with such knowledge or consent 
in the intermediate time between the application for a patent and a 
grant thereof, has no such effect. It. furnishes no foundation to pre- 
sume that the inventor means to abandon his invention to the public ; and 
does not, because it is not within the words of our act, create any stat- 
ute disability to assert his right to a patent. It appears from the evi- 
dence in the present case, that as early as the 15th of February, 1836, 
Phillips procured an original specification of his invention to be drawn 
up, and an application was thereupon made to the proper office for a 


patent. It does not appear that any use or sale was allowed to be . 


made by Phillips of his invention until some time afterwards, viz. in 
March, 1836. The delay in obtaining the patent, which was not 
granted until October, 1836, was solely owing to certain defects in 
the original specification, which was returned to the inventor, and 
afterwards was amended and sent back to the patent office. Now, if 
this be the real state of the facts, (and of this the jury will judge) it 
seems clear, that in point of law the second objection falls to the 
ground ; for no use or sale is shown with the knowledge and consent 
of the inventor until after he had made an application for a patent. 
Then as to the third point. This turns upon the supposed vague- 
ness, and ambiguity, and uncertainty of the specification and claim of 
the invention thereby. The specification, after adverting to the fact, 
that the loco foco matches, so called, are a compound of phosphorus, 
chlorate of potash, sulpburet of antimony, and gum arabic or glue, 
proceeds to state that the compound which he, (Phillips) uses, ‘‘ con- 
sists simply of phosphorus, chalk, and glue ;” and he then states the 
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' Act of 1793, ch. 55, secs. 3,6. Act of 1836, ch. 357, secs. 6, 15. Pennock v. Dia- 
logue, (2 Peters R. 1.) 


















i 
i 


















oe pee ei 






Se ea ane 





















224 Recent American Decisions. 


mode of preparing the compound, and the proportions of the ingredi-— 


ents ; so that as here stated, the essential difference between his own 
matches and those called loco foco, consists in the omission of chlo- 
rate of potash and sulphuret of antimony, and using in lieu thereof 
chalk. He then goes on to state, that the proportions of the ingredi- 
ents may be varied, and that gum arabic, or other gum, may be sub- 
stituted for glue ; and other absorbent earths or materials may be used 
instead of the carbonate of lime.”” He afterwards sums up his inven- 
tion in the following terms. ‘* What [ claim as my invention is the 
using of a paste or composition to ignite by friction, . consisting of 
phosphorus, and [an] earthy material, and a glutinous substance only, 
without the addition of chlorate of potash, or of any other highly com- 
bustible material, such as sulphuret of antimony, in addition to the 
phosphorus. I also claim the mode herein described, of putting up 
the matches m paper, so as to secure them from accidental fric- 
tion.” Upon this last claim I need not say anything, as it is not in 
controversy, as a part of the infringement of the patent, upon the pres- 
ent trial. 

Now, I take it to be a clear rule of our law in favor of inventors, 
and to carry into effect the obvious object of the constitution and laws 
in granting patents, ‘‘ to promote the progress of science and useful 
arts,” to give a liberal construction to the language of all patents, and 
specifications (ut res magis valeat quam pereat) so as to protect, and 
not to destroy the rights of real inventors. If, therefore, there be 
any ainbiguity or uncertainty in any part of the specification ; yet, if 
taking the whole together, the court can perceive the exact nature and 
extent of the claim made by the inventor, it is bound to adopt that in- 
terpretation, and to give it full effect. I confess, that I do not perceive 
any ground for real doubt in the present specification. ‘The inventor 
claims as his invention the combination of phosphorus with chalk or 
any other absorbent earth, or earthy material, and glue, or any other 
glutinous substance in making matches, using the ingredients in the 
proportions, substantially as set forth in the specification. Now, the 
question is, whether such a claim is good, or whether it is void, as 
being too broad and comprehensive. The argument seems to be, that 
the inventor has not confined his claim to the use of chalk, but has 
extended it to the use of any other absorbent earths or earthy materi- 
als, which is too general. So he has rot confined it to the use of 
glue, or even of gum arabic, but has extended it also to any other gum 
or glutinous substance, which is also too general. Now, it is observa- 
ble that the patent act of 1793, ch. 55, does not limit the inventor to 
one single mode, or one single set of ingredients to carry into effect 
his invention. He may claim as many modes as he pleases, provided 
always, that the claim is limited to such as he has invented, and as are 
substantially new. Indeed, in one section, (3,) the act requires, in 
the case of a machine, that the inventor shall fully explain the princi- 
ple, and the several modes in which he has contemplated the applica- 
tion of that principle or character, by which it may be distinguished 
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from other inventions. The same enactment exists in the patent 
act of 1836, ch. 357, sec. 6. 1 do not know of any principle of law, 
which declares, that, if aman makes anew compound, wholly unknown 
before for a useful and valuable purpose, he is limited to the use of 
the same precise ingredients in making that compound ; and that, if the 
same purpose can be accomplished by him in the substitution in part 
of other ingredients in the composition, he is not at liberty to extend 
his patent so as to embrace them also. It is true, that in such a case 
he runs the risk of having his patent avoided, if either of the combi- 
nations, the original, or the substituted, have been known or used be- 
fore in the like combination. But, if all the various combinations are 
equally new, I do not perceive how his claim can be said to be too 
broad. It is not more broad than his invention. There is no proof 
in the present case, that the ingredients enumerated in this specifica- 
tion, whether chalk, or any other absorbent earth, or earthy substance 
were ever before combined with phosphorus, and glue, or any gum or 
other glutinous substance, to produce a compound for matches. The 
objection, so far as it here applies, is not, that these gums or earths 
have been before so combined with phosphorus, but that the inventor 
extends his claim so as to include all such combinations. There is no 
pretence to say, upon the evidence, that the specification was intended 
to deceive the public, or that it included other earthy materials than 
chalk, or other glutinous substances than glue, for the very purpose of 
misleading the public. The party has stated frankly, what he deems 
the best materials, phosphorus, chalk, and glue, and the proportions 
and mode of combining them. Because he Says, that there may be 
substitutes of the same general character, which may serve the same 
purpose, thereby to exclude other persons from evading his patent, 
and depriving him of his invention, by using one or more of the sub- 
stitutes, if the patent had been confined to the combination solely of 
phosphorus, chalk, and glue, I cannot hold that his claim is too broad, 
or that it is void. My present impression is, that the objection is not 
well founded. Suppose the invention had been of a machine, and 
the inventor had said, I use a wheel in a certain part of the machine 
for a certain purpose, but the same effect may be produced by a crank 
or a lever, or a toggle joint, and therefore I claim those modes also ; 
it would hardly be contended, that such a'claim would avoid his patent. 
I do not know, that it has ever been decided that, if the claim of an in- 
ventor for an invention of a compound states the ingredients truly, 
which the inventor uses to produce the intended effect, the suggestion, 
that other ingredients of a kindred nature may be substituted for some 
part of them, has been held to avoid the patent in toto, so as to make 
it bad, for what is specifically stated. In the present case it is not 
necessary to consider that point. My opinionis, that the specification 
is not, in point of law, void, from its vagueness, or generality; or un- 
certainty. 
The jury found a verdict for the plaintiff. 
Judgment accordingly. 
29 
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Supreme Court of Pennsylvania, May Term, 1840. 


Apams v, Humes, assigNEE OF PLUMBE, IN ERROR. 


A purchaser from a trustee may set up want of consideration, or any defect of title as a 
efence to an action for the purchase money, which he might set up to an action on a 
contract of sale by the beneficial owner: hence in an action by an assignee in trust 
for creditors, to recover the price of land held by the insolvent assignor under articles 
of purchase, the defendant is entitled to defalcate in proportion to the amount due by 
the assignor on the articles. 


Tue record, brought up from the common pleas of Center county, 
exhibited the following case. On the 24th of November, 1834, the 
plaintiff below, as assignee in trust for the creditors of Doctor John 
Plumbe, sold his real estate at auction, and the defendant became the 
purchaser of a part of it described in the advertisement, as one of 
**two other tracts of land situate in the township aforesaid, each con- 
taining 433 acres.’”? There were no other particulars or conditions of 
sale. Doctor Plumbe had bought this tract of Phillip Benner, by ar- 
ticles of purchase dated the 17th of May, 1828, for $500 ; two thirds 
of which remaining unpaid, the title had not been conveyed, and for 
this the defendant claimed a defalcation. On the 16th of September, 
1836, he executed a mortgage and three single bills for the whole 
amount of the purchase money, but with a sealed agreement that the 
execution and delivery of these, should not prejudice the right of 
either party to prosecute or defend, as if the action were brought on 
the defendant’s bid. This action was brought on one of the bills ; 
and the judge who tried the cause charged that caveat emptor is the 
principle of such a sale, and that the defendant was bound to know the 
title he purchased ; that a sale by an assignee in trust, excludes all 
warranty ; that the title was of record, and that the defendant was 
bound to take notice of it; that he was bound to settle the matter as 
he could with the original vendor ; and that there was nothing to en- 
title him to defaleation on that ground. The jury found a verdict in 
favor of the plaintiff for his entire demand. 


The point was argued here by Burnside and Valentine for the de- 
fendant below, who cited Sugd. Vend. 38 ; id. 310, note, and 1 Serg. 
and R. 438. 


Blanchard and M’ Callester, contra, insisted that a trustee is like a 
sheriff who professes to sell only the debtors interest in the land, as he 
himself had it; for which they relied on 9 Serg. and R. 162; id. 
397 ; 5 Serg. and R. 252; 11 Serg. and R. 138; 16 Serg. and R. 
430 ; 2 Pennsylv. 110; 3 Whart. 598. 


Gipson C. J. delivered the opinion of the court. This action, 
though brought on a specialty, stands by agreement of the parties on 
the purchaser’s bid at the auction; and standing therefore as a bill to 
have the purchase executed by payment of the price, it is open to 
equitable defence even at law. Now, though the maxim caveat emp- 
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tor is applicable, in such a case, to patent defects in the equality of 
the estate, it is inapplicable to defects in the title. Equity looks with 
such extreme jealousy on that, that it isthe course of the English chance- 
ry never to compel a purchaser to pay for a title which is not so clear- 
ly marketable as to be free from a blemish which might be a hinder- 
ance to parting with it; and when there is nothing in the circumstan- 
ces of the bargain to show that less was treated for, than a clear legal 
estate, less will not be forced upon hitn bere. It is argued, however, 
that there is a class of cases in which the vendor is only an implement 
to effect the sale, and that being ignorant of the quality of the title, he 
sells, and the purchaser buys, just what the former owner had, and no 
more ; in proof of which are cited our own decisions on the nature of 
our sheriff ’s sales under the statutes for taking lands in execution. 
But to say nothing of the special enactment that the vendee shall have 
exactly what the debtor had, it would result from the nature of the 
office, that the sheriff is only an instrument which the law uses to turn 
the debtor’s interest into money, of the nature of which he is necessa- 
rily ignorant ; and that being directed to sell it for what it will fetch, he 
has no power to make conditions in respect to the title or the price of it. 
His vendee therefore takes it, as he takes his wife, for better, for 
worse. It is certainly true that the same principle was unnecessarily 
applied by Lord Rosslyn, in Pope v. Simpson, (5 Ves. 145,) to a 
sale by a bankrupt’s assignees. But as they are always put in posses- 
sion of the muniments, and as they thus have an opportunity to become 
acquainted with the title they profess to sell, their sale is not to be 
distinguished from the sale of any other trustees ; and we accordingly 
find that Lord Rosslyn’s principle has been rejected by some of the 
most eminent equity judges that have sat in Westminster Hall. In 
White v. Foljambe, (11 Ves. 345,) Lord Eldon entered a formal 
protest against it. ‘* That assignees under a commission of bankrupt- 
cy,” he said, ‘* may sell, under a special contract, such estate as_ the 
bankrupt had, I admit it. But if the assignees exhibit to sale a free- 
hold estate of inheritance, not marking by the contract that they mean 
to sell nothing more than it shall turn out the bankrupt had, the agree- 
ment is to sell the inheritance free from incumbrance ; and (I except 
a lease which falls within this case,) there is no principle which pro- 
tects the assignees if they do not inform themselves before they pro- 
pose a sale, what is the real nature of the title. Proposing an estate 
on terms which, if used by any other person, would be taken to ten- 
der a freehold estate of inheritance free from incumbrances, they can 
not say that is not what they meant to tender. I agree to that case, 
(Pope v. Simpson) if it means only this ; that if they offer to a pur- 
chaser a freehold estate free from incumbrances, and before the con- 
tract is executed, it appears to a court of equity that the assignees can 
not make such a title, the court of equity ought to leave the parties to 
law. The assignees, when they make a title, only covenant that they 
have not encumbered ; but that does not prove that they did not mean 
to sell the fee simple, and they are only in the same situation of other 
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persons, who, having tended a fee simple to sale, find they have been mis- 
taken in the title ; and in that case the court would say they should be 
left to law. The proposition is very different, that where the assign- 
ees of a bankrupt expose to sale an estate of inheritance, they are not 
bound to inform themselves as diligently, and bound by the contract 
as much, as any others.” I have extracted these remarks entire, not 
more for the great authority of the quarter whence they come, than 
for their explicitness and good sense. The substance of them has 
been repeated in MM’ Donald v. Hanson, (12 Ves. 278,) by Sir Wil- 
liam Grant. ‘* If assignees in bankruptcy,” said he, ‘‘ choose to adver- 
Use that they have not good titles, or that they will sell only such 
title as they have, that is another thing. But if they advertise in the 
common way, there is no reason why they should not be bound as 
other persons.’’ And it will be found in Spurrier v. Hancock, (4 
Ves. 667,) as he truly observed, that Lord Alvanley, had no concep- 
tion that assignees are entitled to any peculiar indulgence. Yet as a 
commission of bankruptcy has been called a statutory execution, their 
office bears more resemblance to the office of a sheriff, than does that 
of assignees under a voluntary assignment for the benefit of creditors, 
or that of any other trustees. Finally, in Deverell v. Lord Bolton, 
(18. Ves. 512,) Lord Eldon again adverted to Pope v. Simpson, and 
adhered to what he had said in White v. Foljambe. After decisions 
so full to the point, and by men so eminent, there is little doubt of the 
Loe or authority, and there is as little doubt of it ia reason. 

very trustee to sell has the muniments, and ample opportunity to 
learn the nature and circumstances of thetitle. If it is imperfect or en- 
cumbered, it is easy to offer it for what it will fetch as it stands. 
Bidders for an uncertainty may not be found ; but open dealing is not 
to be dispensed with for the dishonest purpose of putting the estate 
into the hands of a purchaser at a higher price ; and it was justly re- 
marked by Lord Eldon in Deverell v. Bolton, that a court of equity 
gives no encouragement to such a purpose. _If, however, it is found 
that the estate can be better sold on general terms, it will be easy to 
change the plan; but in either way, every thing should be avoided 
which might lead to misconception, and when trustees omit the neces- 
sary precautions against it, they have no room to complain that they 
are held to the terms of an ordinary sale. It would be diffcult to find a 
reason for the notion of Lord Rosslyn. That a purchaser may not 
call on a trustee for a covenant title, is because it would be neither 
just nor politic to require a vendor to warrant a thing in which he has 
not a personal interest. No man would accept the office of a trustee 
if it might place him in that predicament. Being answerable for noth- 
ing but unfair dealing, he is bound only to warrant that he has not en- 
cumbered the title, and to have refrained from misrepresentation, But 
in order to deal fairly, he is bound to acquaint himself with the title, 
and to sell the estate as the beneficial owner of it would sell it. In 
the case at bar there was no saving of anything. The estate was pro- 
posed in the advertisement merely as a tract of land situate in a par- 
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ticular township, and containing so many acres. Nota word was said 
about an outstanding price of a former purchase. As a vendee by ar- 
ticles, the insolvent assignor had only an equity, the title having been 
withheld as a security for the purchase money, and tbe vendee of his 
assignees, has a right to have a clear legal title, or, in its stead, a de- 
duction equal to the sum it will cost to procure it ; and of that, he was 
deprived by the direction. : 
Judgment reversed, and a venire facias de novo awarded. 


Cumpeartann Vatitery Rait Roap v. Baas. 


The consideration of a promise to contribute mene for a particular object of an incor- 
porated rail road company, on condition that it select a particular point for the site of 

a bridge it is going to construct, is not illegal on grounds of public policy. 

Tuis action was brought in the common pleas of Dauphin county, 
to recover fifty dollars, subscribed as a contribution to the purchase of 
a lot for a depot, under the following circumstances. The company 
was originally incorporated to make a rail road from the Susquehannah 
opposite to ethers. to Carlisle. By a supplemental act, it was 
authorised to extend the road by the way of Shippensburg to Cham- 
bersburg ; and it was subsequently authorised to construct a bridge 
over the Susquehannah at Harrisburgh, in order to connect its works 
with the rail road thence to Philadelphia, and with the Pennsylvania ca- 
nal. By the original act, the capital stock of two hundred thousand 
dollars was divided into four thousand shares ; but it was provided 
that it might be increased at the discretion of the stockholders, to the 
number of ten thousand shares. When the site of the bridge came 
to be selected, the inhabitants of Harrisburg were divided by their in-, 
terests into two parties, each of whom tendered to the company a 
large gratuity on condition that the bridge should be built at a point 
designated by it ; and the defendant, with many others, subscribed the 
following paper :—‘‘ If the President and managers of the Cumberland 
Valley rail road company, will locate their valley rail road and bridge 
across the river opposite to Mulberry street, Harrisburg, we do seve- 
rally agree to pay the Cumberland Valley rail road, the sums set op- 
posite to our names respectively, for the purpose of purchasing one or 
more depots on the canal at Harrisburg, near Mulberry street. March 
9, 1836." The company constructed the bridge at the place desig- 
nated in the subscription paper, and having purchased a lot for a depot 
at the place also designated in it, brought this action to recover the 
amount of the defendant's subscription. The judge who tried the 
cause, charged that the consideration of the promise was contrary to 
public policy ; and that’the promise was illegal and void. The jury 
found a verdict for the defendant. 


The cause was argued on a writ of error to this court, by WeCor- 
méic for the plaintiff, on the authority of 2 Bingh. 242; 2 Chitty on 
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Contr. 217; Irvine v. Susquehannah and Philipsburg Turnpike 
Company, (2 Pennsylv. R. 466) ; and by 


John Adams Fisher for the defendant, on the authority of the Hi- 
bernia Turnpike Company, (8 Serg. and R. 223.) 


Gisson C. J., delivered the opinion of the court. ©The decision 
in the Hibernia Turnpike v. Henderson, turned on the construction 
of a statute. The contract of subscription was regulated by the act of 
incorporation, in the interpretation of which it was held that the public 
interest was so much concerned in the scheme, that prompt payment 
of the instalment which was required to be counted down at the 
time of subscription, could not be dispensed with by.the commis- 
sioners, or subsequently by the company. The contract before 
us is regulated, or expressly prohibited, by no statute whatever. It 
certainly was held that the public had an interest in the question of lo- 
cation, which it was the purpose of the legislature to protect by ex- 
cluding fictitious subscriptions ; and to preclude an improper influence 
from being gained by means of them in the election of the first board 
of managers, was assigned as the motive which induced the legislature 
to insist on immediate payment of part of the subscription as a stake 
in the company’s concerns. The object evidently was to prevent a 
choice favorable to the interests of influential proprietors on the 
proposed route, but prejudicial to the interests, not only of the com- 
pany, but of the state which also was a stockholder; and we were 
constrained by these considerations to enforce the condition of pay- 
ment with extreme rigor. But it was not intimated that if present 
payment of a part of the subscription had not been expressly exacted 
by the statute, the public interest would nevertheless have made it in- 
dispensable to the legality of the contract. It is true that a corpora- 
tion, being ens legis, has no inherant power to act, or indeed any pow- 
er at all beyond what is necessary to accomplish the end of its being ; 
but it is also true that within the scope of its legitimate function, it may 
act as a natural person might. In defining its powers, it would be im- 
practicable to do more than circumscribe the field of its action, leaving 
it to exercise all those that are incidental and necessary to the purpose 
of its creation. Now to fix the terminus of'a road or the site of a 
bridge when that has not been done by the act of incorporation, is cer- 
tainly an incidental power ; and did we recognize any other limitation 
of it than those that are expressed in the charter, we should fall into a 
labyrinth of doubts and contradictions. The conditions of the contract 
of subscription were expressly prescribed in the Hibernia Turnpike 
v. Henderson and Irvine v. Susquehannah and Philipsburg Turnpike ; 
in the latter of which, it was said, that, though an expectation of bene- 
fit to the holders of property contiguous to the route had been a pow- 
erful spring in putting these artificial bodies in action, yet that it had 
never been suffered to become a condition of the contract of subscrip- 
tion. In the case at bar, the subscription jis not to the stock ; and 
there is consequently no express regulation or prohibition of it in 
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the charter, without which the supposed resemblance of it to the cases 
quoted, is barely imaginable. In Irvine v. The Susquehannah, the 
rights of the corporators were declared to be inviolable ; but the pub- 
lic interest was said to be paramount to everything else. If, then, the 
right to determine a question of location is a corporate one, it is para- 
mount even to the public convenience, and there is abundant reason 
that it should be so. A company is not bound to make the very best 
road, and upon the very best ground, that can be had by an unlimited 
outlay ; it is enough for the public that it does the best it can with its 
means. ‘The sum subscribed is usually inadequate to the end under 
any management, and it surely would not promote the public conveni- 
ence to preclude recourse to any other means which accident might 
put within its reach. As inducements to the undertaking, contribu- 
tions on the ground of individual, as well as corporate interest, may be 
legitimately calculated upon. Without the purchased assistance of a 
part of the inhabitants of Harrisburg, this company might have been 
unable to construct any bridge at all; and how public convenience 
would have been promoted by interdicting the use of it would be hard 
to penetrate. To say that the competitors for the location might equally 
have encouraged the work by subscription to the capital stock, is to 
say nothing. For its own sake, they were not disposed to encourage 
it at all ; and we should ask too much did we require the company to 
forego the power given to it by its position, of procuring assistance in 
compensation of equivalent advantages. Nor is it to be inferred from 
the clause which authorises an increase of the capital by an increase of 
shares, that it was intended to prohibit an increase of it in any other way. 
That is an enabling, not a disabling clause ; its object being 'to enlarge 
the sphere of the company’s action for general purposes, not to re- 
strain it in a particular thing. And a subscription of additional shares 
would have directly given the subscribers that very influence in the 
direction of the company’s affairs, which has been so earnestly depre- 
cated. The election of managers by means of a fictitious subscription, 
is certainly an evil which, in the cases quoted, the legislature wisely 
interfered to prevent; but to be allowed to promote the company’s 
welfare by every means not expressly interdicted, is one of the condi- 
tions on which the stockholders subscribed their money ; and it is one 
by which the public will not be found to suffer, for managers will 
doubtless have sufficient sagacity to see that the location which best 
serves the public, is that which will give the company the greatest run 
of customers. ‘It is most politic, therefore, to let such a company 
manage its affairs according to the obvious dictates of its interest. Its 
managers will doubtless select the best route, and occupy the best po- 
sitions, in order to enjoy the present advantages of them, as well as to 
preclude future competition ; and for that reason the public interest in 
the undertaking may be safely committed to their direction. We cannot 
say, therefore, that the contract on which this action has been brought, 
is illegal on grounds of public policy. 
Judgment reversed, and a venire facias de novo awarded. 








Digest of American Cases. 
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Selections from 22 Pickering’s (Mass.) Reports. 


BILL OF EXCHANGE AND PROMISSO- | 


RY NOTE. 


1. Where one of the directors of a 
bank who were authorized when 
money was abundant, to solicit and 
procure notes for discount, obtained 
possession of a note under the pre- 
tence of getting it discounted for 
the maker, at the time when money 
was scarce, and pledged it to the 
bank for a loan made to himself, 
and the maker knew that such di- 
rector was authorised by the bank 
to procure notes for discount only 
when money was abundant, it was 
held, that the director had exceeded 
his authority in such transaction, 
and the bank was not bound by his 
fraudulent conduct; and that as he 
did not act in the capacity of direc- 
tor in procuring the discount, the 
bank was not affected by his know- 
ledge of the circumstances under 
which he received the note, and might 
recover against the maker.—Wash- 
ington Bank v. Lewis, 24. 

2. In the same.case it appeared that 
the note was pledged not only as se- 
curity for the money advanced, but 
also for a prior existing debt due from 
such director, and that the money was 
advanced partly for the purpuse of se- 
curing the prior debt. It was held, 
that the bank might recover of the 
maker the whole amount of the note, 
provided it did mot exceed the amount 
of the money advanced end the prior 
debt. —Jb. 














4. In an action on a promissory 
note not negotiable, brought in the 
name of the promisee, bat for the ben- 
efit of an assignee for a valuable con- 
sideration and without notice of a fact 
which would invalidate the note, the 
promisor may make the same defence 
as if the note had not been assigned. 
— Dyer v. Homer, 253. ' 

5. Where a bill of sale of chattels 
was given for the purpose of prevent- 
ing them from being attached by the 
creditors of the vendor, but the chat- 
tels were not delivered, it being 
agreed that they should remaia in the 
possession and control of the vendor, 
and the vendee gave therefor his 
promissory note, not negotiable upor 
the understanding that it should not 
be used, but the promisee assigned it 
to a third person for a valuable con- 
sidera:ion, it was held, that although 
the sale was invalid as against the 
creditors of the vendor, yet that as 
between the vendor and vendee it was 


| binding, and constituted a valid con- 
| sideration for the note, and conse- 


quently an action on the note in the 
name of the promisee for the benefit 
of the assignee, might be maintained. 
—Ib. 

G. But the vendee having received a 
part of the chattels and the residue 
having been consumed or sold by the 
vendor or levied on by his creditors, 
it was held, that there was a failure of 
the consideration of the note, except 


_asto the property received by the 


vendee, and that it was a defence pro 


3. Where the administrator of an | 
indorser of a promissory note, had | 
been appointed to that office before | 
the maturity of the note, and had. 
given due notice of his appointment, | 


tanto against the note.— Jb. 

7. In an action by the payee 
against the maker of a promissory 
note given for the price of a chattel, 


ON <TR I RET A 
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it was held, that he was entitled to 
the same notice of the non-payment 
of the note, as is required by law to 
be given to an indorser.— Oriental 
Bank v. Blake, 206. 


it is competent for the maker to prove, 
in reduction of damages, that the sale 
was effected by means of false repre- 
sentations: of the value of the’ chattel, 
on the part of the payee, although the 
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chattel has not been returned or ten- 


dered to him. Harrington v. Strat- 
ton, 510. 


CONVEYANCE. 


A deed from a father to his daugh- 
ter purported to convey to her the fee 
\ simple of certain real estate, reserving 
the use and improvement thereof.to 
the father for his life, and without ex- 
pressing any other consideration than 
a pecuniary one. It was held, that 
although as a deed of bargain and 
sale of a fee simple commencing in 
futuro, it could not take effect, yet it 
was valid as a covenant to stand 
seised to uses, the law, in such case, 
presuming a consideration of consan- 
guinity; that the daughter acquired 
thereby a vested remainder, and not 
merely a springing use; and that a 
subsequent recovery in a writ of right 
by a third person against the father, 
did not defeat such remainder, the 
daughter not having been a party to 
the suit nor privy in estate.— Brewer 


o. Hardy, 876. 


1, Where a letter of attorney pur- 
ported to be executed ina foreign 
country several years ago, by a per- 
son residing there, it was allowed to 
be proved by secondary evidence, 
without proof that the subscribing 
witnesses were not within the juris- 
diction of the court.—Valeniine v. 
Piper, 85. 

2. Where the attesting witnesses 
to a deed are not within the jurisdic- 
tion of the court, it may be proved 
by evidence of the handwriting of 
the party by whom it wag executed.— 
Ib 


3. A letter of attorney by force of 
which a deed of real estate is execu- 
ted, is not required by law to be ac- 
knowledgéd and recorded.— Ib. 

4. It is competent to the jury to 
presume a lost deed of real estate, 
where fiom long continued and unin. 
terrupted possession and other cir- 

30 
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cumstances such a presumption can 
reasonably be made ; and in such case 
the rule that a deed cannot be given 
in evidence unless registered, does 
not apply; or it may be further pre- 
sumed, that the lost deed was regis- 
tered and that the record has been lost 
or destroyed.—Ib. 

5. As under the colony ordinance 
the owner of upland bordering on tide 
water is in general owner of the ad- 
joining flats to low-water mark, ifa 
lost deed of the upland is presumed, 
it will carry the flats as appurtenant, 
without proof of the presumed gran- 
tor’s actual possession of the flats ; 
unless there be evidence that the title 
to the flats has been separated from 
the title to the upland by the aliena- 
tion of one without the other.—Jb. 

6. An unrecorded deed of wild 
land is not, of itself, sufficient evi- 
dence of possession by the grantee, 
to entitle him to maintain trespass 
against a third person.— Estes v. Cook. 
295. 


DOWER. 


An inchoate right of dower is an 
existing incumbrance on land, within 
the meaning of the covenant against 
incumbrances,-—Shearer v. Ranger, 
447. 


FRAUDS, STATUTE OF. 


In an action by a surety on an ad- 
ministration bond against a co-surety 
for contribution, it appeared that the 
defendant signed the bond at the re- 
quest of the plaintiff and upon the 
plaintiff’s verbal promise to save him 
harmless. It' was held, that this 
promise might be performed within a 
year, and therefore was not required 
by the statute of frauds to be in writ- 
ing, and that it was a valid defence to 
the action. Blake v. Cole, 97. 


INFANT. 


A conveyance of land by & minor, 
neither avoided nor confirmed by him 
after coming of age, is valid as against 
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an attachment made by one of his cred- 
itors, after the minor has become of 
age.— Kendall v. Lawrence, 540. 


INSURANCE. 


1. Under a policy on “copper” on 
board a vessel from New York to 
Taunton, a quantity of copper in pigs 
was laden on deck and thus lost in 
Long Island Sound. It was held, that 
the insurers were not liable for the 
loss, notwithstanding the existence of 
a usage to carry on deck, without no- 
tice to the shipper and at the same 
rate of freight as if under deck, such 
goods as were not liable to be injured 
by dampness, it not being proved that 
insurers had ever paid for losses upon 
goods so laden, unless under a special 
contract, or unless, from the nature of 
the property, they were presumed to 
have assumed the particular risk.— 
Taunton Copper Co. v. Merchants’ 
Ins. Co. 

2. Under a provision in a policy of 
insurance, that the assured shall not 
have the right to abandon unless the 
amount of the damage to be paid by 
the insurers, upon an adjustment as 
of a partial loss, will amount to one 
half of the agreed value of the vessel, 
general average charges are not to be 
included in the estimate of the dam- 
age, irdetermining whether the as- 
sured is authorized to abandon.—Rey- 
nolds v. Ocean Ins. Co., 191. 

3. Ifa vessel at anchor is in immi- 
nent peril and there is every probability 
that she will soon sink at her anchors or 
part her cables and drive on shore, 
unless her cables are cut, and they 
consequently are cut, and the vessel 
is voluntarily run on shore, as the 
best expedient for saving life and 
property, the expense of getting her 
off is a subject of general average, and 
this without regard to the censidera- 
tion, whether the voyage is resumed 
or the cargo again taken on board or 
not.— 1b. 

4. If a vessel is stranded, and the 
insurers, having refused to accept an 








abandonment, take possession of her 
for the actual and declared purpose of 
getting her off, repairing and restor- 
ing her to the assured, and she is af- 
terwards got off by them and in good 
faith repaired and within a reasonable 
time tendered to the assured, and he 
makes no objection on account of the 
incompleteness of the repairs and 
points out no deficiency, the insurers 
will not be deemed to have accepted 
the abandonment, although it may be 
afterwards discovered, that there were 
in fact deficiencies in the repairs or 
equipment of the vessel.—Jb. 

5. But if the insurers, after taking 
possession of the vessel for the avow- 
ed purpose of repairing her, do not, in 
good faith, proceed to make a full and 
complete repair and re-equipment of 
of the vessel, or if at the time of the 
offer by them to restore the vessel as 
fully repaired and equipped, the as- 
sured points out deficiencies which 
actually exist, and the insurers refuse 
or unreasonably neglect to supply 
such deficiencies, then the assured are 
not bound by the tender, and the in- 
surers will be deemed to have accept- 
ed the abandonment.—IJb. 

6. So, if the vessel is not got off, 
and offered to be restored within a 
reasonable time, after the insurers take 
possession of her for that purpose, they 
will be deemed to have accepted the 
abandonment.—Jb. 

7. If a vessel is abandoned to the 
insurers, and after an apparently com- 
plete repair by them, is tendered to 
the assured and accepted by him, such 
acceptance will not preclude him 
from maintaining an action to recover 
indemnity for any subsequently dis- 
covered deficiency in her repairs, as 
a partial loss.— Jb, 

8. Where one of the owners of a 
vessel causes himself to be insured, 
for whom it may concern, a certain 
sum upon the vessel, payable to hin- 
self, he is authorized, prima facie, to 
abandon, in case of loss, for himself 
and those for whom the insurance 
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was effected, there being no evidence 
of dissent on their part.—Jb. 

9. A statement made by the assured 
at the time of procuring the insurance, 
as to his intentions merely, does not 
amount to representation, and will not 
affect the policy, unless such state- 
ment was made fraudulently.— Bryant 
v. Ocean Ins. Co., 200. 


INTEREST. 


In an action upon an account for 
money paid and for professonal ser- 
vices, it appeared, that the defendant 
wrote to the plaintiff, that he would 
call according to his request and set- 
tle with him. It was held, that inte- 
rest should be allowed on the account 
from the date of such letter, it being 
sufficient evidence of a demand.— Bar- 
nard v. Bartholomew, 291. 


LIMITATIONS, STATUTE OF. 


1, It is not necessary, in order to 
revive a debt barred by the statute of 
limitations, that any specific sum 
should be acknowledged to be due, as 
the amount actually due may be 
proved by extrinsic evidence, provi- 
ded the acknowledgment is broad 
enough in tefms to include such debt, 
and sufficiently particular to show 
that it was the subject matter of the 
acknowledgment.—Barnard v. Bar- 
tholomew, 291. 

2. Thus, the defendant wrote to 
the plaintiff in 1833, as follows. “I 
will thank you to let me have your 
account that you hold against me. 
Also, I will thank you to state to me 
the credit you have given me. You 
may depend on seeing me at your 
office on Monday next. I will en- 
deavor to settle all my accounts with 
you; perhaps | shall not be able to 
pay the money; if not, we can find 
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some way tosettle.” It was held, that 
this was sufficient to take the claim 
out of the statute, the amount actually 
due being proved by other evidence. 
—Ib. 


MORTGAGE. 


1. On the death of the assignee of 
a mortgage of real estate who had 
been receiving rent from the tenant 
in possession, the administrator of 
such assignee demanded of such ten- 
ant to attorn or surrender the premises, 
which he refused to do, denying the 
right of the administrator; whereupon 
the administrator brought an action 
against him on the mortgage, (without 
notice to the heirs or representatives 
of the mortgager, who was deceased,) 
recovered the conditional judgment 
for possession, and upon the non- 
payment of the sum due on the judg- 
ment, entered upon the premises un- 
der an habere facias, and continued in 
possession three years. It was held, 
that the mortgage was foreclosed.— 
Shelton v. Atkins, 71. 

2. Where land was conveyed in 
consideration of a sum of money paid 
by the grantee, and the grantee, by a — 
writing not under seal, agreed to re- 


_ convey the same to the grantor upon 


the repayment of the money within a 
given time, it was held, that this was 
an equitable mortgage, and not a sale 
with a right to re-purchase on condi- 
sion.— Eaton v. Green, 526. 

3. A mortgage given to two per- 
sons to secure their several demands, 
is several and not joint; each has a 
right to enforce his claim under the 
mortgage, ina form adapted to his 
case; and of course, the surviving 
mortgagee cannot maintain an action 
on the mortgage to enforce payment 
of the debt due to the deceased mort- 
gagee.— Burnett v. Pratt, 556. 
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STATE OF CRIME IN ENGLAND. 


Iv our last volume, page 124, we gave some statistics of crime in Great Britain for the 
year 1838. From the tables for 1839, recently presented to parliament, the state of 
crime for that year may be seen. They show an incease of 5-8 per cent in the number 
of persons committed for trial. There is an increase in the attempts to murder ; but 
murder itself and manslaughter have decreased. Robbery has slightly increased, but 
burglary, house, shop, and counting house breaking have decreased. 

The total number committed for trial or bailed in England and Wales, was 24,443, of 
whom 17,832 were convicted ; 13 were found insane on arraignment; 10, acquitted as 
being insane; 4,609, found not guilty on trial; 1,663, no bill found : 316, no prosecu- 
tion. 

Of the whole number, 19,831 were males and 4,612 were females. Of those aged 
above 60 years, there were 298 males and 81 females. Of those aged 12 vears and un- 
der, there were 363 males, and 61 females. The largest tamber were between the 
ages of 21 and 30. Of these, there were 6,184 males and 1,421 females. 

The capital convictions amount to 54 only, a namber considerably less than the ave- 
rage of executions ten years previously. They were for murder 12; Attempts to mur- 
der, by dangerous injuries, 12; Sodomy 5; Rape and abusing infants under 10 years of 
age, 17; Burglary, attended with violence to persons, 1; Robbery attended with cutting 
and wounding, 1; Arson, 2; Riot, and feloniously demolishing buildings, 4. Of these, 
only eleven were executed, ten for murder, and one for an attempt to murder his wife 
by poison. 

By the acts of lst Victoria, capital punishments were abolished in certain crimes, and 
the greater proportion of convictions in these crimes, is very remarkable ; juries being 
in all cases less unwilling to convict when they know that capital punishment will not 
follow. 

With respect to the sexes of criminals, it is worthy of remark, that for several years 
the proportion of females has beet increasing. 

The calculations which have forseveral years been made as to the ages and degrees of 
instruction of criminals exhibit a very great uniformity of result. 

During the last four years, nearly 4] per cent. of the criminals do not exceed twenty- 
one years of age; and, in the next division of the tables, those not exceeding thirty 
years of age are included 71 per cent. “ This,” says the Law Magazine, “‘ would give 
criminals but a short career, and may in a great measure be attributed to the numbers 
annually removed from the country by transportation.” 





OBITUARY NOTICES. 


Dixp, in Clarke county, Virginia, on the 9th ult., Hon. Ricnano E. Parxen, of 
the Virginia court of appeals, aged 56. His disease had been a long anda painful one. 
He was an upright judge, a good citizen, and an honest ran. His loss will be deeply 
lamented by his relatives and friends, and the community in which he lived. 


in Greenfield, Mass., on the 8th ult., Exrizan Axvorp, Esq., clerk of the judicial 
courts and register of probate He was born in February, 1777, in Wilmington, Ver- 
mont. He studied the profession of law with the Hon. Richard E. Newcomb of Green- 
field, and was admitted to the bar in 1801. Soon after his admission, he removed to what 
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ig now the town of Enfield in Hampshire county, then a part of Greenwich. He re- 
turned to Greenfield in 1809, and continued to devote himself assiduously and success- 
fully to-the calls of a large and inereasing practice, till the year 1819, when he accepted 
the office of clerk of the courts, having for some years previous held that of register of 
probate. He was also fer'many years before his death the acting agent of the Massa- 
chusetts Hogpital Life lneuranee Company, for the four westarn counties. In 1820, he 
represented Greenfield im the convention for amending the constitution of the state. 

By the report of his cotemporaries at the bar, he was not quiek of specch nor was his 
oratory graceful or brilliant, but the accurate Jearning which he brought to each case, the 
logical habits of bis mind, the strength of his convictions, and the earnestness of his 
manner, gave him to a remarkable extent the power ef impressing others with his own 
views, and ensured to him the almost unlimited ccnfideace of chenis and juries ; and 
his industry, his accuracy, his love of method and system, and his sagacity in adlairs, 
were conspicuous not less while in practice at the bar than in the offices and trusts 
which he so long filled with honor to himself and with advantage to the public. 





DEVISE TO ALIENS. 


The New Orleans Bulletin states, that a case has recently been decided by Judge 
Bermudez, of the probate court of the parish and city of New Orleans, involving an 
important principle regpecting the rights of aliens. The point of law arose in the set- 
tlement of the estate of Alexander Milne recently deceased, who left a large property 
to be distributed in accordance with the directions of his last will Among other tes- 
tamentary dispositions, ‘was a legacy of $190,000 to the city of Fochabers, in Scotland, 
the birth place of the testator. An application to the court of probates for the bequest, 
was made in due form by the Duke of Richmond, for the city of Fochabers. To this 
application the heirs-and other legatees of Milne made strenuous oppesition. The 
chief objection to the rignt of the Duke and the city of Fochabers to receive the legacy 
was, that they were alte:.3, and, therefore, incapable of receiving a bequest of the kind 
left'by the last will of the deceased. The law on which the opponents relied, is con- 
tained in 1477th article of the Louisiana code. It declares that donations inter vivos 
and mortise causa, may be made in favor of a stranger, when the laws of his country do 
not prohibit similar dispositions from being made in favor of a citizen of this state. On 
the trial of the cause, the laws of Scotland were introduced to show what rights a citi- 
zen of Louisiana would have, to whom a bequest, under similar circumstances, might 
be‘left'in Scotland. Under that system of jurisprudence also, debts secured upon land 
are considered as heritable property of life rent, which cannot, therefore, be acquired 
by an alien, either by purchase or succession. The legacy left to the city of Focha- 
bers, ‘was to all intents and purposes, what the Scottish law describes as heritable pro- 
perty, being a:bequest of a sum of money, secured upon real estate. The deceased had 
devised large legacies to charitable institutions, within the state, to be paid by prefer- 
ence over those left to strangers. The payment of these, and the charges for settling 
the estate, had exhausted the proceeds of all the moveable estate, the residue of the as- 
sets consisting of riotes secured on real property. Thus the character of the legacy, as 
a bequest of heritable property within the purview of the Scottish law, was at once 
fixed beyond a]l question. It was clear, then, in the opinion of the court, that a citizen 
of Louisiana could not have received a donation of the same kind, left to him in Scot- 
land. And as our law only allows such donations to a stranger, when the laws of his 
country do not prohibit similar dispositions being made in favor of a citizen of this state, 
it was held that the Duke of Richmond was incapable of receiving the legacy, left to 
the city of Fochabers by Alexander Milne. 





238 Intelligence and Miscellany. 


Mercatr’s Reports.—The first part of the first volume of Mr Metcalf’s Reports 
has been punctually published within the time required by law. It makes 236 pages, 
and contains the cases, with the exception of a few which will be contained, we sup- 
pose, in Mr Pickering’s next volume, argued and determined at the last term for Suf- 
folk and Nantucket. The high expectations which were formed at the time of Mr 
Metcalf's appointment will not be disappointed. Without any disparagement to his 
predecessor, who was certainly a most excellent reporter, it may be confidently said, 
that this first effort of Mr Metcalf clearly indicates that he has yet had nosuperior in this 
country. The statements of facts are clear without being filled with unnecessary matter, 
and the abstracts of the cases are brief and comprehensive, two qualities lost sight of by 
sundry reporters, who seek to put the whole case in the marginal note. The typo- 
graphical execution of the work is, we think, an improvement on the volumes of Mr 
Pickering, and is superior to that of any American reports. 


In reading this volume, one is struck with the fact, that the business before the whole 
court in Suffolk, is quite generally distributed. The greatest number of cases in which 
one counsellor was engaged, was eight. One counsellor was in five cases ; two in four, 
each ; six in three; twelve in two; and thirtynine in one. 


Mortaty [Exetisn] Law Macazine.—-The September number of this work, 
thanks to the agency of steam, has been received and fully sustains its reputation of 
being, in most respects, the best law magazine now published. The work has recently 
contained several articles upon Judge Story's Commentaries on Bailments, which were 
handsomely noticed by him in his second edition, and an occasional suggestion was 
adopted. At the same time some of the critic’s positions were controverted. The Au- 
gust number of the magazine contains a short reply, in which full justice is done to the 
learning and accomplishments of the American commentator. The writer, in econclu- 
sion, cannot quite concur in the soundness of the common law maxim, quoted by Judge 
Story, viz: Omnis definitio in lege periculosa est; and says “ definitions may be dan- 
gerous—that is—difficult, but they are of the very essence of every science ; and if in 
this country we are to hope to see law treated in that character, it is main!y upon the 
labors of such men as Dr Story that we may calculate to bring about such a result.” 


Hussaxp anv Wire.—tin the Bail Court, London, June 11, Coleridge J: decided 
(in re Cockrane) that a husband has a right to confine his wife in his own house to pre- 
vent her eloping from him, using no cruelty nor imposing any unnecessary hardship or 
restraint on her, though there is no reason to apprehend from her past conduct that she 
will injure either his honor or his property. The authorities cited by the judge were 
Bacon’s Abr., Baronand Feme,B; F.N. B., 80; Atwood v. Atwood, (Prec. chan. 492;) 
Viner'’s Abr., Baron and Feme V.a. 11; Rex v. Lister, (1 Str. 478;) Ann Gregory's 
Case, (4 Burr 1991 ;) 1 Burr, 542 ;, Evans v. Evans, (1 Consist. Rep. 35.) 


Aputtrry.—in the judicial commitiee of the privy counsel, in the case of Collett v. 
Collett, July 14, it was held, that the adultery of the husband must not be inferred from 
the mere fact that the wife is tainted with the venereal disease, and is neither herself 
charged with adultery nor suspected of it. The existence of such a disease in the wife 
is consistent with the adultery of the husband, with her.own adultery, and with acciden 
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tal communication of the disease ; and it will not be ascribed by preference to the first 
of these causes, even when the husband has at a former time infected his wife, in the 
absence of proof that the husband himself was diseased at the time specified in the arti- 


cles. 
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Warrant issued. 


September 26. 
September 10. 
September 11. 
August 29. 
August 18. 
September 25. 
August 26. 
September 3. 


insolvents. Occupation. Place of Business. 


Adams, leaac M. W., 
Abercrombie, Hiram, 
Ball, Emory, 

Barker, Jedediah, 
Bowers, Charles, 
Boyden, Arnold, 
Cahoon, Joel S., 


Roxbury, 
og 
Ware, 
Boston, 
Concord, 
Lowell, 
Harwich, 
Fairhaven, 


Gentleman, 
Yeoman, 
Yeoman, 
Cordwainer, 
po wainer, 
ruggist, 
Mariner, 
Mariner, 


Chace, Ebenezer, 
Cole, Eleazer, 
Crosby, Stephen S , 
Dodge, John W., 
Everett, Horace, 
[Horace Everett & Co. 
Fenton, Merrit, 
Fisk, Benjamin, 
Freeman, Nathaniel, 
Fogg, Ebenezer, 
Fogg, Ransom P., 
Freeman, Daniel H., 
Gray, Charles, 
Haynes, Edward, Jr., 
Hayman, William, 
Hunt, Timothy, 
Humphrey, George W., 
Kemp, Rufus C., 
[ Whitney, Kemp § Co. 
Littlefield, George, 
Mann, os senna 40 
siney., emp 0. 
Morse,_Joseph ™ 
Packard, Joseph, 
Pearson, James, 
Peirce, Abraham, 
Reed, Jacob W., 
Rhodes, Trevett M., 
Silsbee, George E.., 
Simonds, John P., 
Skinner, William G., 
Stone, Benjamin, 
Wady, James, 
Wait, William H., 
Warren, Henry P.,. 
Wilson, Robert, 
Wilson, John Jr., 
Wilson, George W., 
Wilson, John, 
[ Wilson, Brother & Co. 
Warren Isaac H., 
[Horace Everett & Co. 
Wilson, Stephen F., 
Wiswall, Samuel, 


Bridgwater, 
Haverhill, 
Lowell, 


Boston, 
Milton, 
Charlestown, 


Wheelwright, 
Shoe & leather 
dealer, 

Innholder, 
Brick-maker, 
Painter, Chatham, 
Carpenter, Cambridge, 
Shoe Manufacturer, Lowell, 
Manufacturer, Oxford, 
Trader, Boston, 
Dorchester, 
Boston, 
Boston, 
Marblehead, 


ton, 


Tailor, 
Chair dealer, 
Merchant, 
Merchant, 


Roxbury, 
Hanover, 


Yeoman, 
Merchant, 


Blacksmith, 
Yeoman, 
Manufacturer, 
Harnessmaker, 
Laborer, 
Shoe dealer, 
aeanems 
holsterer, 
Trader, 
Housewright, 
Trader, 
Merchant, 
Gentleman, 
Master Mariner, 


Fairhaven, 
Williamsburg, 
Williamsburg, 
Boston, 
Bradford, 
Lynn, 
Bradford, 
Lowell, 
South Reading, 
Newton, 
New Bedford, 
Nantucket, 
Grafton, 
Boston, - 


Merchant Tailors, Boston, 


Shoe & leather 
dealer, 
Housewright, 

Victualler, 


Boston, 
Boston, 
Roxbury, 


September 22. 
August 27. 
September 9. 


September 26. 
August 29. 
September 9. 
September 2. 
August 29. 
September 26. 
September 29. 
September 30. 
September 12. 
September 23. 
September 24. 
September 24. 
September 3. 


September 15. 
September 3. 


September 15. 
September 16. 
August 19. 
Septemher 17. 
September 19. 
September 21. 
September 7. 
August 24. 
September 13. 
September 28. 
August 24, 
September 19. 
September 21. 
September 17. 


September 4. 


September 26. 
September 15. 
August 29. 











Collectanea. 


COLLECTANEA. 


Ir will be seen that a large portion of our present number is occupied with the trial of 
Ileaviside v. Lardner. It may well be preserved as one of the most remarkable cases 
of modern times, and we preferred giving it all at once to serving it out in several num- 
bers. 

We understand that Charles Sumner, Esq., the able and accomplished reporter of the 
circuit court of the United States for the first circuit, has in press the third volume of 
his Reports, which will be pablished in the coarse of the autumn. This volume will 
contain a large number of interesting cases decided by Mr Justice Story, many of which 
have alreadyjappeared in the Law Reporter. 

In the district court of the United States, in Baltimore, recently, Judge Heath went 
into an examination of an information against Walter Tibbet and John Blanford, in- 
spectore of the hulls of steamboats, appointed under the act of congress, passed 1838, ac- 
cusing them ofa neglect of duty ; and the testimony elicited on the examination, fully 
sustaining the accusation, decreed that the unfaithfal officers should be removed, and 
could no longef be employed in that capacity under his authority. 

It is stated in the London Sun, that in the court of the Queen's Bench, an action was 
tried, ‘Rainy v. Vernon,’ in which the question involved was, whether an auctioneer 
who has been once engaged to sell a property is entitled to his commission when the 
vendor succeeds in selling his property before the day appointed for the auction, and 
before the auctioneer has done anything. The verdict was for the plaintiff, thereby 
deciding the question im the affirmative. 

A writ of habeas corpus was allowed by Judge Lott, of Brooklyn, to bring before him 
a child, alleged to be held in unlawful restraint. Those who held the child, alleged 
that the mother gave her to them by a verbal agreement, to adopt as theirewn. The 
judge decided that the case did not properly come within the scope of the habeas cor- 
pus act. The child not being held in ‘ unlawful restraint,’ as she expressed a decided 
preference to remain with her adopted parents. This decision was grounded on the re- 
cognition of a legal volition in the child. 

The court of common pleas closed its session at Guilford, N. H., on the 24th of Au- 
gust, after sitting three weeks. There were six hundred and twenty actions on the old 
docket, and three hundred and thirty new entries. Three cases only were delivered 
to the jury, and but one verdict returned by them. ‘The court was occupied from 
Thursday of the first week, until the adjeurnment, with the case of Scribner v. 
Rollins, but the jury being unable to agree, the cause was continued for another trial. 
It is stated that the jury, for their services in that case, have received from the county 
about three hundred and twenty dollars, and that it has already cost the parties over 
three thousand dollars. 

The murderer of Thomas Dougherty, Esq., judge of the county court of St Louis 
county, Ky.,who committed the murder under the most attrocious circumstances in 
June, 1838, and over which there has ever since been hanging the deepest mystery, has 
at length been disclosed. A letter was received in that county lately, dated Texas, 
and signed by a Dr Hughes, in which the writer states that he is the murderer ; that he 
committed the act to gratify his revenge for an injury he imagines he suffered, through 
the agency of the deceased, about ten or twelve years ago. 

Several persons have been arrested in New York for becoming bail for criminals, and 
deceiving the court as to the amount of their property. 

Montgomery Blair, of Missouri, has been appointed attorney of the United States for 
the district of Missouri. 





